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STATEMENT  OF  THE  CASE. 

We  cannot  agree  to  the  proposition  announced  in 
appellants'  statement  of  the  case  that  the  one  con- 
trolling question  here  is  whether  the  valuable  mineral 
deposit  upon  which  the  respective  locations  of  the 
parties  were  made  can  be  secured  by  placer  locations 
or  by  lode  locations.  As  we  view  the  law,  this  (lues- 
tion  is  one  which  the  court  has  no  jurisdiction  to  deter- 
mine, but  is  for  the  Land  Department  alone.  The  only 
([uestion  before  this  court  is :  Who  has  the  right  of  pos- 
session of  the  conflict  area?  and  the  answer  to  this 
inquiry  does  not  involve  a  consideration  of  the  char- 
acter of  the  entry  by  which  the  mineral  deposit  may 
be  acquired.  At  the  taking  of  testimony  before  the 
Special  Eixaminer,  it  was  stipulated, 

''that  on  or  about  the  8th  day  of  July,  1904,  as 
to  the  Windfield,  Winter,  Wonder  and  Yvinslow 
Placer  Mining  Claims;  that  on  or  about  the  22nd 
day  of  August,  1904,  as  to  the  Vv^ihniiigton  Placer 
Mining  Claim;  that  on  or  about  the  11th  day  of 
June,  1904,  as  to  the  Colcock  and  Innian  Placei" 
]\[ining  Claims,  and  on  or  about  the  3rd  day  of 
December,  1905,  as  to  the  Wizard  Placer  MiniPi;';; 
Claim  (all  of  which  said  claims  are  particularly 
described  in  the  cross-bill  herein),  the  predecessors 
in  interest  of  the  defendant,  the  San  Francisco 
Chemical  Company,  perfonned  all  the  acts  ref}uired 
b}'  law  in  respect  to  making  a  discovery  upon  sp.id 
cluiins  respectively,  and  in  ]vorfoi'niiiig  t]:e  re(iiiisi!e 


discovery  work,  and  in  duly  marking  the  bound- 
aries of  said  placer  mining  claims,  and  each  of 
them,  and  in  posting  notices  of  location,  and  that 
the  location  notices  so  posted  were  in  due  form., 
and  that  copies  thereof  in  due  form  were  duly 
recorded;  also  tliat  the  requisite  work  of  at  least 
$100.00  per  year  had  been  performed  for  the  bene- 
fit of  placer  mining  claims  during  each  calendar 
year  since  tlie  location  of  said  claims  respectively, 
and  that  proofs  in  due  form  have  been  made  of 
said  work,  and  that  said  proofs  have  been  duly 
recorded." 

It  was  further  stipulated 

''That  on  or  about  the  15th  and  16th  days  of 
November,  1907,  the  complainants,  Morse  S.  Duf- 
field  and  Lewis  A.  Jeffs  in  respect  to  the  Obey, 
Obed,  Jimtown,  Fentress,  Cumberland,  Overton, 
Mount  Pleasant,  Arkansas,  Hickman,  Columbia  and 
Wade  Lode  Mining  claims,  described  in  the  bill  of 
complaint  herein,  performed  all  the  acts  required 
by  law  in  respect  to  making  a  discovery  upon  said 
claims  respectively,  and  in  performing  the  requisite 
discoverA-  work,  and  in  duly  marking  the  bound- 
aries of  said  lode  mining  claims,  and  each  of  them, 
and  in  posting  notices  of  location,  and  that  the  loca- 
tion notices  so  posted  were  in  due  form,  and  that 
copies  thereof  in  due  form  were  duly  recorded; 
also  that  the  requisite  work  of  at  least  $100.00  per 
year  has  been  performed  for  the  benefit  of  said 
lode  mining  clanns  during  each  calendar  year  since 
the  location  of  said  claims   respectively;  and  that 


proofs  in  due  form  have  been  made  of  said  work, 
and  that  said  proofs  have  been  duly  recorded. 

'' Provided,  however,  that  this  stipulation  is 
not  intended  to  destroy  the  effect,  if  any,  of  any 
evidence  now  in  the  record,  or  which  may  hereafter 
be  taken  on  behalf  of  the  defendant  as  to  the  cir- 
cumstances under  which  said  lode  locations  were 
made,  and  said  assessment  work  for  the  benefit  of 
said  mining  claims  was  performed;  it  being  the 
intention  to  stipulate  only  as  to  the  performance 
by  each  party  of  the  physical  acts  required  by  the 
laws  of  the  United  States  and  of  the  State  of  Idaho 
in  the  location  of  placer  and  lode  claims  respective- 
ly, and  in  the  performance  of  assessment  work,  and 
in  the  making  of  proof  thereof. 
It  was  further  stipulated 

''That  the  record  titles  to  the  placer  and  lode 
claims  respectively,  are  in  the  respective  parties 
as  alleged  in  the  pleadings;  that  the  deeds  of  con- 
veyance from  the  predecessors  in  interest  of  the 
defendant  of  the  said  placer  claims  were  made  on 
the  28th  day  of  August,  1906,  acknowledged  and 
delivered  September  13,  1906,  and  recorded  July 
27,  1910."    (Rec,  453  and  505). 

According  to  the  evidence,  the  circumstances  under 
which  the  lode  locations  w^ere  made  and  the  assessment 
work  performed  are  as  follows :  Appellants  Duffield  &  Jeffs 
went  upon  the  ground  in  controversy  on  the  14th  day 
of  November,  1907,  and  proceeded  to  ])erform  discovery 
work,  and  to  mark  upon  the  ground  the  boundary  lines 
of  tlu'ir  several  lode  claims,  and  to  ])ost  notices  of  loca- 


tion.  While  they  were  engaged  in  this  work,  to-wit: 
on  or  about  the  6th  day  of  December,  1907,  and  prior 
to  the  recording  of  the  notices  of  location  for  said  lode 
claims,  the  employes  of  appellants,  Colebath  and  Sam- 
son by  name,  at  work  on  the  ground  (E,ec.,  491)  and 
Mr.  Duffiield  himself  in  the  City  of  ■\Iontpelier,  near  the 
office  of  the  defendant  (Eec,  492)  were  notified  by  E.  A. 
Sullivan,  and  W.  F.  Ferrier,  agents  of  the  appellee,  that 
the  ground  upon  which  tbey  wore  attempting  to  make 
locations  had  all  been  located  and  was  the  property 
of  the  defendant,  and  they  were  further  forbidden  to 
do  any  work  upon  the  premisss,  or  to  remain  upon 
the  same. 

Again  on  the  6th  day  of  January,  1908,  and  prior 
to  the  recording  of  the  notices  of  location  of  said  lode 
claims— said  notices  not  having  been  filed  for  record 
until  the  17th  day  of  January,  1908— (See  Appellants' 
original  Exhibits  Nos.  2  to  12,  typewritten  transcript 
complainants'  evidence,  pp.  101  to  127,  and  stipulation 
filed  here  February  20,  1913)  appellants  were  again 
notified  by  Mr.  Sullivan  that  tbey  were  trespassers  on 
the  property  of  the  defendant,  and  were  ordered  off 
the  premises.     (Eec,  489,  490). 

Prior  to  the  time  appellants  liad  made  any  surveys, 
or  had  made  any  discoveries,  or  had  established  any 
corners,  they  had  full  information  tliat  the  premises  in 
dispute  were  occupied  by  appellee  (Eec,  150,  151,  153, 
155,  175) ;  that  the  lode  locations  which  they  intended 
to  make  upon  the  premises  would  be  in  conflict  with 
appellee's  claim  to  the  mineral  deposit  of  lime  phos- 
phate included  within  said  placers.     (Eec,  155,  175). 


In  tlie  fall  of  1908,  a  man  named  Wilcox,  and  others 
with  him,  employes  of  appellants,  were  by  appellee 
forbidden  to  do  assessment  work  on  the  lode  claims, 
and  they  left  the  premises  (Eec,  169).  A  suit  was 
(;ommenoed  by  appellants  and  an  order  issued  against 
the  predecessors  in  interest  of  appellee  (who  tlien  held 
the  record  title  to  the  placer  claims),  restraining  them 
from  preventing  appellants  from  doing  assessment 
work  and  thereafter  an  agreement  was  aeached  between 
counsel  for  the  respective  parties  in  said  suit  whereby 
appellants,  on  condition  that  said  suit  be  dismissed, 
were  permitted  to  do  assessment  work  for  the  year  1908 
only  (Rec,  172) ;  that  appellants  when  thus  allowed  to 
go  upon  the  premises  wrongfully  and  in  violation  of 
the  agreement,  remained  tliere  during  tlie  forepart  of 
j909  until  the  assessment  work  for  that  year  also  had 
been  done  (Eec,  175).  Again  in  1910  appellants  were 
notified  that  they  were  trespassers  when  they  attempted 
to  do  assessment  work.  (Rec,  168).  The  foregoing 
recital  presents  tlie  facts  essential  to  a  determination 
of  this  case. 

On  the  11th  day  of  August,  1910,  appellee  filed  in 
the  United  States  Land  Office  at  Blackfoot,  Idaho,  its 
api)lication  for  patent  for  the  aforesaid  placer  mining 
claims,  and  on  the  8th  day  of  October,  1910,  appellants 
tiled  in  said  laud  office  their  adverse  claim  against  the 
entry  of  said  placers.  Thereafter,  and  within  the  time 
prescribed  by  law,  appellants  commenced  this  suit  to 
quiet  title  as  an  adverse  suit  under  Section  2326  of  the 
Revised  Statutes  of  the  United  States. 


7 
ARGUMENT. 

QUESTION  OF  V/HETHER  GROUND  LOCATABLE 

AS  LODE  OR  PLACER  IS  FOR  LAND 

DEPARTMENT. 

The  sole  question  for  deteraiination  is:     Who  has 
the  right  of  possession  of  the  conflict  area? 

E.  S.,  U,  S.,  Sec.  2326. 
Costigan  on  Mining  Law,  p.  374. 
Burke  vs.  McDonald  (Ida.),  13  Pac,  351,  353. 
Clipper  Mining  Co.  vs.  Eli  Mining  Co.,  194  U. 
S.,  221 ;  48  L.  Ed.,  944. 

Under  the  stipulation  of  the  parties  (Rec,  453), 
which  recognizes  the  priority  of  appellee's  locations  and 
its  compliance  with  the  laws  of  the  United  States  and 
of  the  State  of  Idaho  with  respect  to  making  locations 
and  the  performance  of  assessment  work,  the  District 
Court  very  properly  rendered  judgment  for  the  appellee. 
(198  Fed.,  942).  Notwithstanding  the  stipulation,  ap- 
pellants argued  that  it  was  the  duty  of  the  court  to 
classify  these  lands  and  determine  under  what  form 
of  entry  the  government  should  part  with  its  title; 
this  the  court  declined  to  do.     To  quote : 

''It  would  seem  to  be  thoroughly  well  settled, 
not  only  by  the  Land  Department,  but  the  courts, 
that  the  action  authorized  by  Section  2326,  R.  S. 
(U.  S.  Comp.  St.,  1901,  p.  1430),  is  purely  posses- 
sory in  character.    The  paramount  title  in  tlie  land, 


the  fee,  resting  in  the  governnient,  the  inquiry 
which  is  submitted  by  the  statute  to  be  tried  as 
between  the  rontending  claimants  in  an  adverse 
suit,  no  matter  what  the  form  of  action  adopted, 
which  may  vary  in  different  jurisdictions,  is  solely 
as  to  those  questions  wliich  will  enable  the  court  to 
say  which  of  the  contesting  claimants  is  prior  in 
right  under  the  law  to  the  present  possession;  that 
all  other  questions,  including  that  of  the  character 
of  the  land  in  dispute,  are  coimnitted  by  the  stat- 
ute to  t]ie  Land  Department  as  a  special  tribunal, 
which  alone  has  authority  to  decide  them,  and  whose 
determination  is  final  and  conclusive  upon  all  de- 
partments of  the  government,  including  the  courts." 

This  announcem.ent  of  the  law  is  abundantly  sup- 
])ortcd  by  the  authorities.  See.  441,  E.  S.,  IT.  S.,  among 
other  things,  provides  that  the  Secretary  of  the  Interior 
"is  charged  with  the  supei^asion  of  public  business 
lelnting  to  public  lands,  including  mines."  And  Section 
453  provides: 

"The  Coimnissioner  of  the  General  Land  Office 
shall  perform,  under  the  direction  of  th.e  Secretary 
of  the  Interior,  all  executive  duties  appertaining  to 
the  surveying  and  sale  of  the  ])ublic  lands  of  the 
United  States,  or  in  an^^wise  respecting  such  public 
lands,  and  also  such  as  relate  to  private  claims  of 
land,  nnd  the  issuing  of  patents  for  all  grants  of 
land  under  the  autliority  of  tlie  government." 

In  explanation  of  the  jurisdiction  of  the  Land  De- 

!!;\;-ti:!cn1,    Mr.    Justir.:'    Fi<  Id,    in    Steel    vs.    St.    Louis 
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•Smelting,  etc.,   Co.,  27  L.  Ed.,  226,  uses  the  following 
language : 

**We  liave  often  had  occasion  to  speak  of  the 
Land  Department,  the  object  of  its  creation  and 
the  powers  it  possesses  in  the  alienation  by  patent 
of  portions  of  the  public  lands,  that  it  creates  an 
unpleasant  surprise  to  find  that  counsel,  in  dis- 
cussing the  et^ect  to  be  given  to  the  action  of  that 
department,  overlook  our  decisions  on  the  subject. 
That  department,  as  we  have  repeatedly  said,  was 
established,  to  supervise  the  various  proceedings 
whereby  a  conveyance  of  tlie  title  from  the  United 
States  to  portions  of  the  public  domain  is  obtained, 
and  to  see  that  the  requirem.ents  of  different  Acts 
of  Congress  are  fully  complied  with.  Necessarily, 
therefore,  it  must  consider  and  pass  upon  the 
qualifications  of  the  applicant,  the  acts  he  has 
performed  to  secure  the  title,  the  nature  of  the  land, 
and  whether  it  is  of  the  class  which  is  open  to  sale. 
Its  judgment  upon  these  matters  is  that  of  a  special 
tribunal,  and  is  unassailable  except  by  direct  pro- 
ceedings for  its  annulment  or  limitation.  Such  has 
been  the  uniform  language  of  this  court  in  repeated 
decisions." 

Other  courts  also  have  declared: 

''The  Land  Department  of  tlie  United  States 
(including  in  that  tenn  the  Secretary  of  the  In- 
terior, the  Commissioner  of  the  Genera!  Land  Office 
and  their  subordinates),  is  a  special  tribunal  vested 
with  judicial  power  to  hear  and  determine  the 
claims   of  all   parties   to  public   lands,   wiiicli   it  is 
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authorized  to  dispose  of  and  also  with  power  to' 
execute  its  judgments  by  conveyances  to  the  parties 
it  decides  are  entitled  to  them." 

U.  S.  vs.  Eailroad  Co.,  67  Fed.,  948. 
Germania  Iron  Co.  vs.  James,  89  Fed.,  811. 
King  vs.  McAndrews,  III  Fed.,  860. 

*'It  is  a  part  of  the  daily  business  of  that 
tribunal  to  hear  evidence  and  argument,  and  to 
decide  who  has,  by  purchase,  by  pre-emption,  by 
location  of  scrip  or  land  warrants,  or  by  any  other 
recognized  mode,  established  a  right  to  any  part 
of  the  public  domain.  It  has  determined  thousands 
of  such  controversies,  and  the  title  of  millions  of 
acres  of  land  rests  upon  its  decisions." 

(Germania  Iron  Co.  vs.  James,  89  Fed.,  811.) 

"The  Land  Department  of  the  United  States 
has  been  created  as  the  tribunal  for  determining  the 
right  under  the  laws  of  the  United  States  of  any 
person  to  receive  a  patent  for  any  of  the  iniblic 
lands,  and  that  tribunal  is  vested  with  jurisdiction 
to  determine  all  questions  of  fact  that  may  arise 
in  any  controversy  respecting  such  right.  As  a 
necessar^^  result  therefrom  the  determination  by  this 
tribunal  of  any  question  of  fact  is  conclusive  upon 
all  other  tribunals,  wherever  such  questions  may  be 
presented.  The  character  of  the  land,  uhether  it  is 
subject  to  entry  under  the  laws  invoked  therefor, 
the  qualifications  of  the  entryman,  the  extent  of  the 
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improvement  or  reclamation  made  by  him,  whether 
such  improvement  is  a  sufficient  compliance  with 
the  statutory  provisions  for  entitling  him  to  a 
patent,  or  whether  it  has  been  made  within  the  time 
prescribed  by  statute,  or,  if  not,  whether  the  reasons 
offered  by  him  are  sufficient  to  condone  such  failure, 
or  any  default  on  his  part;  whether  he  has  been 
guilty  of  laches,  or  exercised  sufficient  diligence,  are 
all  questions  of  fact,  to  be  submitted  to  and  deter- 
mined by  the  Land  Department." 

Gage  vs.  Gunther  (Cal.),  G8  Pac,  710,  712. 

The  foregoing  authorities  indicate  the  scope  of 
the  powers  of  the  Land  Department.  The  court  is  not 
concerned,  in  an  adverse  sulit,  with  the  question  of  the 
classification  of  the  land.  It  has  no  right  to  say  whether 
the  land  is  mineral  or  non-mineral  (Wright  vs.  Town 
of  Hartville  (Wyo.),  81  Pac,  649),  neither  can  it  decree 
that  either  party  is  entitled  to  purchase  the  land  in 
controversy  from  the  government  (Gruwell  vs.  Rocco 
(Cal.),  74  Pac,  1028).  It  simply  passes  upon  the 
question  of  the  right  of  possession.  (Clipper  Mining 
Co.  vs.  Eli  Mining  Co.,  194  U.  S.,  221;  48  L.  Ed.,  944). 
In  the  case  last  cited  the  plaintiff  in  error,  an  appli- 
cant for  patent  for  certain  lodes,  was  adversed  by 
defendant  in  error,  a  placer  claimant.  Prior  to  the 
commencement  of  the  adverse  suit  th?  defendant  in 
error  had  applied  for  patent  and  its  apiilication  had 
been  denied,  and  this  decision  was  relied  upon  as  a 
defense  by  the  lode  claimant  in  the  adverse  suit.  How- 
ever, it  appeared  that  the  basis  of  the  decision  was  not 


that  the  ground  was  not  phicer,  but  that  there  was  not 
l)efore  the  Department  sufficient  proof  of  its  placer 
character.  The  trial  court  held  that  inasmuch  as  the 
placer  claim  was  prior  in  time  and  had  been  maintained 
according  to  law,  it  was  valid,  and  the  placer  claimiant 
was  decreed  the  right  of  i)Oss:ession.  This  decision  was 
affirmed  by  the  supreme  court  of  Colorado  (68  Pac, 
'2S6),  and  by  the  supreme  court  of  the  United  States. 
'^ Supra).  In  discussing  the  scope  of  its  decision  deter- 
mining tl'.e  right  of  possession,  the  federal  supreme 
court  says: 

*'We  must  not  he  understood  to  hold  that,  be- 
cause of  the  judgment  in  this  adverse  suit  in  favor 
of  the  placer  claimants,  their  right  to  a  patent  for 
land  is  settled  beyond  the  reach  of  incpiiry  by  the 
government,  or  that  the  judgment  necessarily  gives 
to  them  the  lodes  in  controversy.  In  2  Lindley  on 
Mines,  Sec.  765,  the  author  thus  states  the  law: 

"■  'Notwithstanding  the  judgment  of  the  court 
on  the  question  of  tlie  right  of  possession,  it  still 
remains  for  the  Land  Department  to  pass  upon  the 
sufficiency  of  tlie  ])roofs,  to  ascertain  the  character 
of  the  land,  and  deteiinine  whether  or  no  the  con- 
ditions of  tlie  law  have  been  complied  with  in  good 
faith.'  " 

The  court  then  ([uotes  from  an  opinion  by  Mr.  Sec- 
^-etary  Lamar  (4  Land  Dec,  316),  defining  the  effect  of 
the  decree  in  an  adverse  suit  and  the  power  of  the 
Department  with  respect  to  the  passing  of  title,  and  then 
continues : 
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''This  opinion  was  cited  as  an  authority  by  this 
court  in  Perego  vs.  Dodge,  163  U.  S.,  160,  41  L.  Ed., 
113,  118,  16  Sup.  Ct.  Eep.,  971.  See  also  Aurora 
Lode  vs.  Bulger  Hill  and  Nugget  Gulch  placer,  23 
Land  Dec,  95,  103.  The  Land  Office  may  yet  decide 
against  the  validity  of  the  lode  locations,  and  deny 
all  claims  of  the  locators  thereto.  So,  also,  it  may 
decide  against  the  placer  location,  and  set  it  aside ; 
and  in  that  event  all  rights  resting  upon  such  loca- 
tion will  fall  with  it." 

After  this  adjudication  the  Clipper  Mining  Com- 
pany made  a  second  application  for  patent  for  its  lode 
claims,  which  was  resisted  by  the  placer  claimant;  the 
latter  contended  that  the  decision  of  the  courts  award- 
mg  it  the  right  of  possession  was  binding  upon  the 
Land  Department  and  was  res  adjudicata  and,  there- 
tore,  the  department  had  no  right  to  entertain  the  lode 
claimant's  application.  In  discussing  this  question 
(Land  Dec,  Vol.  33,  p.  660,  667).  tlie  Secretary  of  the 
Interior  uses  the  following  language : 

"That  the  judgment  of  the  court  of  competent 
jurisdiction  pursuant  to  Section  2326,  Revised  Stat- 
utes, goes  only  to  the  question  of  the  right  of  pos- 
session of  a  mining  claim  as  between  the  parties 
litigant,  and  it  remains  in  every  case  for  the  Land 
Department  to  determine  all  other  questions  touch- 
ing the  right  to  patent,  are  settled  principles." 

"In  most  of  the  cases  in  which  the  force  and 
effect  of  tliese  judicial  awards  of  the  right  of  pos- 
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session  have  been  oousidered,  the  adverse  suits  have 
arisen  between  rival  lode  or  rival  placer  claimants^ 
and  certain  it  is  that  in  any  such  case  the  patent 
must  issue  to  tlie  party  prevailing,  if  to  either. 
The  contending  jjarties  asserting  titles  of  the  same 
character,  both  claiming  the  ground  as  mineral  and 
both  relying  in  the  one  case  upon  the  lode,  and  in 
the  other  upon  the  placer  character  of  the  land  iti 
controversy,  the  judgment  is  conclusive  and  bind- 
ing as  between  them.  The  mutually  asserted  char- 
acter of  the  land  thereafter  established  in  the  pro- 
ceedings before  the  land  department,  the  judgment 
claimant,  rendering  due  compliance  with  the  law  in 
all  other  respects,  is  entitled  to  patent;  but  if,  on 
tlie  other  hand,  the  land  prove  not  to  be  of  that 
character,  neither  party  may  receive  patent,  since 
both  stand  upon  the  same  footing  in  that  particular. 
Shown  by  proceedings  before  the  land  department 
in  a  proper  case  to  be  agricultural,  not  mineral,  in 
character,  the  land,  though  embraced  in  a  prior 
judicial  reward  of  the  right  of  possession  to  one  of 
two  contending  mineral  claimants,  becomes  at  once 
subject  to  agricultural  appropriation  and  patent. 

''In  the  present  case,  it  must  be  kept  in  mind, 
the  foundation  of  the  title  set  up  by  respondents  ii 
their  placer  location.  As  placer  claimants  they 
adversed  petitioner's  lode  application,  opposing 
their  claimed  placer  possessory  right  to  petitioner's 
claimed  lode  right,  and  relying  upon  the  rights 
arising  under  their  placer  location,  if  good,  to  de- 
feat petitioner's  claim  to  the  lodes,  as  unknown  to 
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exist  at  the  date  of  that  location.  The  trial  court 
found  as  a  fact  that  the  lodes  were  discovered  and 
located,  after  the  date  of  the  placer  location,  by  the 
grantors  of  petitioner;  and  it  was  solely  because  of 
the  entry  upon  the  placer  location,  as  valid  in  its 
inception  and  still  subsisting  by  reason  of  the  con- 
tinued performance  of  annual  labor,  in  violation  of 
the  'exclusive  right  of  possession  and  enjoyment  ox 
all  the  surface  included  within  the  lines'  tliereof 
guaranteed  by  the  statute,  that  the  court  held  no 
rights  to  have  arisen  in  the  lode  locators  as  against 
respondents.  In  other  words,  it  was  the  right  ac- 
cruing to  the  latter  as  placer  claimants  which  were 
held  to  have  been  invaded.  A  successful  adverse 
claimant  prevails  upon  the  strength  of  his  title 
under  his  own  location,  and  is  not  subregated  to 
possessory  rights  under  the  location  of  his  defeated 
adversary.  Having  prevailed  in  the  adverse  suit 
solely  on  the  strength  of  their  placer  location,  only 
by  virtue  of  their  right  to  ]:ilacer  patent,  if  any, 
could  they  take  title  under  the  judgment  roll  to 
these  lodes.  They  could  take  them,  if  at  all  only 
as  lodes  within  a  placer.  Obviously,  unless  their 
claim  is  of  patentable  placer  character  the  lodes 
are  not  in  that  situation  and  as  such  available  to 
respondents. 

"As  the  land  de]>artm.' iit  may  in<;uire,  at  the 
instance  of  an  agricultural  protestant,  or  of  its  own 
motion,  concerning  the  character  of  the  land  there- 
tofore involved  in  an  adverse  suit  and  aivarded  to 
one  of  the  parties  litigant,  and  dispose  of  the  land 
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as  tlie  facts  may  be  found  to  justify,  so  may  it 
inquire  here  as  to  the  placer  character  of  the  land 
in  controversy  and  adjudicate  rights  of  the  claim- 
ants thereto  accordingly.  This  is  in  accordance  witii 
settled  principles,  and  is  plainly  pointed  out  by  the 
Supreme  Court  of  the  United  States,  thus: 

'^  *We  must  not  be  understood  to  hold  that,  be- 
cause of  the  judgment  in  this  adverse  suit  in  favor 
of  tlie  phicer  claimants,  their  right  to  a  patent  for 
the  land  is  settled  beyond  the  reach  of  inquiry  by 
the  government  or  that  the  judgment  necessarily 
gives  to  them  the  lodes  in  controversy.' 

"'The  Land  Office  may  yet  decide  against  the 
validity  of  the  lode  locations  and  deny  all  claims  of 
the  locators  thereto.  So  also  it  may  decide  against 
tlie  placer  location  and  set  it  aside,  and  in  that  event 
all  rights  resting  upon  such  location  will  fall 
with  it.' 

***** 

"If  the  hind  embraced  in  the  placer  location  is 
found  to  be  non-placer  in  the  patentable  sense,  so 
that  respondents  cannot  take  title  to  the  lodes  in 
question  in  connection  therewith,  the  basis  of  their 
claim  to  the  lodes  disappears,  no  prejudice  to  the 
claim  of  petitioner  can  have  resulted  from  the  judg- 
ment, and  no  obstruction  to  the  completion  of  the 
hitter's  patent  proceedings,  if  in  themselves  regiilar, 
would  then  remain.  Indeed,  to  hold  otherwise  would 
l>e  to  deny  patent  to  botii  parties.  Nearly  ten  years 
ehipso<l  }>etween  the  djile  of  the  hearing  which  re- 
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suited  in  the  rejection  of  the  placer  application  and 
the  date  of  the  application  for  lode  patent.  What 
placer  development  may  have  occurred  in  the  in- 
terval remains  to  be  determined,  for  as  of  the  latter 
date  petitioner's  rights  are  to  be  determined.  Peti- 
tioner points  out,  as  conclusive,  the  following:  ad- 
mission in  respondent's  brief: 

''  'Now,  there  is  no  dispute  as  to  tha  present 
character  of  the  ground  here  involved.  It  is  ad- 
mittedly lode.' 

"If  this  could  be  taken  as  an  unequivocal  ad- 
mission of  the  non-placer  character  of  the  land  em- 
braced in  the  placer  location  as  of  the  date  last  men- 
tioned, the  case  would  seem  to  be  relieved  of  fur- 
ther question.     It  cannot,  however,  be  so  taken." 

This  case  seems  to  entirely  cover  in  principle  the 
case  at  bar,  A  petition  for  review  was  filed  and  in  Vol. 
3-1-,  at  page  401  of  the  Land  Decisions,  the  Secretary 
again  expressed  in  a  very  well  considered  opinion  these 
same  views.    To  quote: 

''Commenting  upon  tb.e  doctrine  of  riglits  aris- 
ing under  a  valid  location,  as  aijplied  by  the  sev- 
eral courts  in  this  case,  counsel  for  respondents  sum 
up  the  situation  presented  lisre,  in  tlie  following 
clear  and  concise  statement  contained  in  tlieir  brief 

"  'The  effect  of  this  judgment,  thus  affirmed, 
under  the  clear  language  of  S'Petioa  2326,  leaves  to 
the  adverse  claimants  as  the  successful  litigants  the 
privilege  of  appearing  witli  tliis  judgment  roll  in 
the   United   States   Land   Department   and   making 
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thereon  the  statutorj^  proof  and  payment  and  re- 
ceiving patent.' 

''Tlie  soundness  of  this  conclusion  the  Depart- 
ment readily  affirms.  But  the  conclusion  suggests 
in  itself  the  pertinent  question:  What  proof  would 
be  required?  And  in  answer,  Proof  of  the  patent- 
ably  placer  character  of  respondents'  claim  must  be 
included.  Should  that  proof  fail,  respondents* 
rights  under  their  judgment  roll  would  fail." 

The  decisions  of  the  department  are  in  exact  accord 
with  the  decision  in  said  case  by  the  Supreme  Court  of 
the  United  States.  The  department  has  all  along  as- 
sumed to  pass  upon  and  lias  determined  the  question 
of  the  character  of  land,  whether  subject  to  entry  as 
agricultural  land  or  as  lode  or  as  placer.  Following 
r,re  a  few  of  such  decisions : 

H.  J.  Bennett,  Jr.,  3  Land  Dec,  116. 

McGleen  vs.  Wienbroeer,  l."3  L.  Dec,  370. 

Shepheid  vs.  Bird,  17  L.  Dec,  82. 

Alice  Placer  Mine,  4  L.  Dec,  314. 

Henderson  vs.  Fulton,  35  L.  Dec,  652. 

Gary  vs.  Todd,  18  L.  Dec,  58. 

Florida  Cent.,  etc,  R.  U.  Co.,  26  L.  Dec,  6U(). 

Roy  McDonald  et  al.,  40  L.  Dec,  7. 

Utah  Onyx  Dev.  Co.,  38  L.  Dec,  504. 

In  the  case  of  Alice  Placer  Mine,  above  cited  (the 
opinion  in  which  was  cited  with  approval  by  the  United 
States  Supreme  Court  in  the  Clipper  Mining  Company 
case),  the  court  in  the  adverse  suit  had  decided  the  right 
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of  possession  to  be  in  the  placer  claimant,  but  the  Com- 
missioner of  the  General  Land  Office  thereafter  directed 
a  hearing  to  determine  the  character  of  the  land.  Mr. 
Secretary  Lamar  in  sustaining  the  action  of  the  Com- 
missioner, says: 

"The  question  to  be  detemiined  under  said 
application  is,  whether  or  not  you  had  the  author- 
ity under  the  law  to  direct  a  hearing  after  judgment 
of  the  court  favorable  to  applicant.  I  am  asked  to 
say  that  you  have  not  such  authority— that  at  such 
a  stage  of  proceedings  the  law  is  mandatory,  and 
that  your  remaining  duties  under  Section  2326  of 
the  Revised  Statutes  are  merely  the  ministerial  acts 
of  preparing  and  issuing  the  patent.  I  am  unable 
to  assent  to  this  proposition. 

"It  is  too  well  settled  to  need  discussion  that 
until  the  issue  of  patent,  title  to  the  public  land  is 
in  the  United  States,  and  that  while  so,  and  subject 
to  disposal,  the  Land  Departm.ent  must,  under  the 
law,  be  the  judge  as  to  when,  under  what  circum- 
stances and  how  the  Go^^ernment  shall  part  wiith 
title  (Moore  vs.  R,obbins,  96  U.  S.,  530).  Not  only 
must  the  character  of  the  land  be  considered,  but 
the  law  specified  that  certain  prerequisite  qualifica- 
tions must  exist  and  be  found  in  the  applicant  foi- 
title.  Certain  precedent  acts  are  also  necessary. 
The  law  imposes  upon  the  Land  Department  the 
duty  of  passing  upon  these  various  prerequisites, 
and  determining  when  they  have  been  met. 

"This  being  true,  can  it  be  supposed  that  the 
intent  of  the  law  in  such  cases  is  to  require  the 
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issue  of  patent  by  the  officer  spe<3ially  charged  with 
the  duty  of  disposing  of  the  public  lands  under  tlie 
law,  before  that  officer  is  satisfied  that  the  require- 
ments of  law  have  in  good  faith  been  complied  with 
by  the  applicant!  Can  the  Commissioner  of  the 
General  Land  OfBce  be  compelled  to  act  u])on  tho 
judgment  of  anothier  in  opposition  to  his  own  judg- 
m_ent  in  a  case  for  the  proper  disposition  of  which 
the  law  holds  him  responsible,  subject  to  the  direc- 
tion of  the  appellate  or  supervisory  authoiity  placed 
over  him  by  the  law  itself? 

"Does  t'.ie  judgment  of  the  court  as  to 
which  of  two  litigants  has  the  better  title 
to  a  piece  of  land  bind  the  Coimnissioner  to 
say,  witliout  judgment,  or  contrary  to  his  judg- 
ment, that  the  successful  litigant  has  complete  titl-? 
and  is  entitled  to  patent  under  the  law?  The  usual 
result  following  a  favorable  judgment  in  a  court 
under  Section  2326  of  the  Revised  Statutes  is,  i 
doubt  not,  the  issue  of  ])atent  in  duie  time,  but  in 
such  case  the  final  passing  of  title  is  not  on  the 
judgment  of  the  court  independent  of  that  of  the 
Commissioner,  but  is  on  the  judgment  of  the  latter 
l)ursuant  to  that  of  the  fonner,  and  on  certain  evi- 
dence supplemental  to  that  furnished  by  the  judg- 
ment roll. 

"The  judgment  of  the  court  is,  in  the  language 
of  the  law,  'to  determine  the  question  of  the  right 
of  possession.'  It  does  not  go  beyond  that.  ^\^lien 
it  has   determined  which   of  the  parties  litigant   is 
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entitled  to  possession,  its  office  is  ended,  but  title 
to  patent  is  not  yet  established. 

''Tlie  party  thus  placed  in  possession  may  'tile 
a  certified  copy  of  the  judgment  roll  with  the  regis- 
ter and  receiver.'  But  this  is  not  all.  He  may 
file  'the  certificate  of  the  surveyor  general  that  the 
■requisite  amount  of  labor  has  been  performed  or 
improvements  made  thereon.'  Why  file  this,  or 
anything  further,  if  the  judgment  roll  settles  all 
questions  as  to  title  and  right  to  patent?  Clearly, 
because  the  law  vests  in  the  Commissioner  the 
authority  and  makes  it  his  duty  to  see  that  tlie  re- 
quirements of  law  relative  to  entries  and  granting 
of  patents  thereunder  shall  have  been  complied  with 
before  the  issue  of  patent.  His  judgment  should, 
therefore,  be  satisfied  before  he  is  called  upon  to 
take  final  action  in  any  case.  In  this  case,  the 
judgment  of  the  court  ended  the  contest  between 
tlie  parties  and  determined  the  right  of  possession. 
The  judgment  roll  proves  the  right  of  possession 
only.  The  applicant  must  still  make  the  proof 
required  by  lavv^  to  eniitlo  liiir;  to  iiatent.  (Branagan 
et  al.  vs.  Dulaney,  2  L.  D.,  744).  The  sufficiency  of 
tliat  proof  is  a  matter  for  the  determination  of  the 
I.-md  Department.  It  follows,  therefore,  that  fur- 
ther hearing  may,  if  deemed  necessary,  be  ordered, 
for  llie  pua]>ose  of  ascertaining  yrith  greater  cer- 
tainty the  cliaracter  of  the  land,  or  whether  the 
conditions  of  the  law  have  been  complied  with  in 
good  faith.  To  hold  differently  and  to  say  that 
after  tlie  presentation  of  the  judginent  roll  nothing 
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remains  for  the  Commissioner  save  the  ministerial 
acts  of  preparing  and  issuing  jDatent,  would  be  to 
say  that  the  Land  Department  loses  all  jurisdiction 
in  a  case  after  commencement  of  suit  by  an  ad- 
verse claimant.  I  am  well  satisfied  that  the  law 
contemplates  no  sucli  condition  of  affairs. 

"The  application  is  denied." 

Any  determination  by  the  court  as  to  whether  the 
ground  is  lode  or  placer  would  be  of  no  binding  force. 
As  an  expression  of  the  opinion  of  this  court  it  would, 
of  course,  be  given  due  consideration,  but  as  stated 
by  Secretary  Lamar,  the  Department  would  have  ;i 
light  to  make  a  further  inquiry,  and  if  it  may  make 
further  inquiry  and  ignore  the  court's  conclusion  as  to 
tlie  proper  form  of  entry  for  the  acquisition  of  the  land 
in  question,  of  what  efficacy  is  the  adjudication  of  the 
court  ?  Even  if  the  Land  Department  should  agree  witii 
ih.e  court's  conclusion  as  to  the  proper  form  of  entry 
I'or  phosphate  lands,  the  fact  that  the  determination  of 
;at  question  is  ultimately  with  that  department  inde- 
.  ( ndently  of  the  court's  finding,  would  make  such  find- 
ing at  best  merely  advisory,  and  courts  are  not  estab- 
lished to  render  advisory  decrees.  If  the  Land  Depart- 
ment may  itself  finally  determine  whether  the  land  is 
patentable  as  lode  or  as  placer,  then  jurisdiction  as  to 
that  question  is  with  it.  "The  test  of  jurisdiction  is  not 
right  decision,  but  the  rigjit  to  enter  upon  the  inquiry 
;iii(]  iiinke  some  decision."  (King  vs.  McAndrews,  111 
Fed.,  SOO).  And  inasmuch  as  the  classification  of  the 
land  is  a  matter  connected  with  the  detennination  of 
how   title   sliall   jiass   from   the  government   rather  than 
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with  an  ascertainment  of  who  is  entitled  to  possession, 
the  Land  Department  certainly  has  jurisdiction  to  make 
such  classification.  Should  the  Department,  after  the 
court  has  awarded  right  of  possession  to  the  placer 
claimant,  determine  from  an  independent  investigation 
that  the  land  is  non-placer  in  character,  appellants 
might  then  proceed  to  perfect  their  proceedings  for 
patent  under  their  lode  locations.  As  stated  by  the 
Honorable  Secretary  of  the  Interior  in  the  Clipper 
Mining  Company  case  (33  L.  Dec,  660,  667) : 

*'If  the  land  embraced  in  the  placer  location  is 
found  to  be  non-placer  in  a  patentable  sense,  so  thac 
respondents  cannot  take  title  to  the  lodes  in  quen- 
tion  in  connection  therewith,  the  basis  of  their 
claim  to  the  lodes  disappears,  no  prejudice  to  the 
claim  of  petitioner  can  have  resulted  from  the  judg- 
ment, and  no  obstruction  to  the  completion  of  the 
latter 's  patent  proceedings,  if  in  themselves  regu- 
lar, would  remain.  Indeed,  to  hold  otherwise  would 
be  to  deny  patent  to  both  parties." 

It  may  be  argued  that  should  this  court  award  pos- 
session to  appellants  on  the  basis  that  the  land  is  only 
locatable  as  lode  and  the  Land  Department  should  there 
after  hold  the  land  to  be  placer,  appellee  might  then, 
under  the  law  as  above  announced,  proceed  to  perfect  its 
l)atent  proceedings,  but  to  this  suggestion  we  reply  that 
it  is  not  the  province  of  the  court  to  determine  the  only 
question  upon  which  appellants  rely  to  deprive  appellee 
of  the  right  of  possession.  If  appellee  must  lose  its 
claims  notwithstanding  it  is  prior  in  time  and  has  com 
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plied  with  all  re(|nirements  in  maintainiug  them,  it 
should  be  because  of  a  classification  of  the  lands  made 
by  the  tribunal  established  by  law  for  tliat  purpose 
iind  not  because  of  a  chissification  by  the  court.  The 
court  should  award  appellee  right  of  jiossession  no 
matter  what  the  Land  Department  may  hereafter  do 
in  the  exercise  of  its  powers,  ^^^inehever  party  prevails 
in  the  contest  concerning  the  character  of  the  land  and 
the  form  of  entiy,  let  him  prevail  by  virtue  of  the 
detenninatiou  of  those  questions  by  the  proper  tri- 
bunal. Counsel  may  say  that  the  Land  Department 
has  lately  decided  in  the  Harry  lode  case  that  phos- 
phate rock  is  locatable  as  lode.  It  did  so  decide  so  far 
as  that  claim  was  concerned  (which,  by  the  waj^  sup- 
ports our  contention  that  it  is  the  duty  of  the  Land 
Department  and  not  the  court  to  decide  the  question), 
but  it  has  also  heretofore  held  that  it  was  also  patentable 
as  placer,  for  it  awarded  appellee  a  patent  for  its 
^'Waterloo"  placer  (Eec,  loT),  and  on  November  9, 
1911,  awarded  it  a  patent  for  its  "Windward"  placer 
pursuant  to  the  ordyr  of  Assistant  Commissioner  Proud- 
fit,  date  July  8,  1911  (Defendant's  Original  Exhibit  X), 
wherein  he  states  "since  location  was  made  and  per- 
fected prior  to  witlidraw?!.!  and  the  phosphate  appears  to 
be  in  the  form  of  a  placer  deposit,  the  purchase  price 
having  been  paid,  as  per  your  abstract  for  December, 
1910,  final  certificate  may  now  issue,"  etc.  And  since 
the  Harry  lode  decision,  even  as  late  as  January  S, 
1913,  the  Department  has  granted  to  appellee  additional 
final  certificates  of  entry  for  placer  claims  situated  in 
northem  Utah,  located  upon  the  calcium  phosphate 
deposit.      The    H;;rT-v    lor]!-.    decision    in    r^o    wav   bia-l^- 
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the  appellee  as  to  tlie  claims  here  involved,  and  we 
think  we  can  convince  the  Land  Department  that  it 
should  not  be  controlling  for  numerous  cogent  reasons, 
which  it  is  unnecessary  here  to  set  forth.  But  whether 
such  reasons  are  to  prove  sufficient  or  not,  we  claim 
the  right  under  the  law  to  present  them  to  the  Land 
]^epartment,  where  the  question  is  propcTly  cognizable. 

Counsel  have  cited  in  their  brief,  Webb  vs.  Ameri- 
can Asphaltum  Co.,  157  Fed.,  203,  and  San  Francisco 

Chemical  Co.  vs.  Duffield  et  al,    ....    Fed.,    both 

decided  by  the  Circuit  Court  of  Appeals  for  the  Eighth 
Circuit,  and  wherein  that  court  does  pass  upon  the 
character  of  the  mineral  deposit.  The  Webb  case  in- 
volved a  deposit  of  gilsonite  which  appeared  in  a  well 
defined  fissure  and  which  the  court  holds  to  be  subject 
to  lode  location  only.  The  question  of  the  right  of  the 
court  to  classify  the  cTeposit  v«'as  not  raised  or  passed 
upon  by  the  court  and  the  case  is  therefore  of  no  assist- 
ance in  reacliing  a  conclusion  upon  that  point.  It  is 
the  only  decision  in  the  books  up  to  the  time  of  its 
rendition  wherein  a  court  has  attempted  to  classify  the 
public  lands  and  determine  under  what  form  of  entry 
they  should  be  disposed  of  by  the  government.  The 
other  case  cited  is  similar  to  the  case  at  bar  and  is 
really  the  first  adjudication  upon  the  question  now 
being  discussed.  The  court  relies  upon  tiie  Webb  case 
as  authority  and  says: 

''That  case  is  directly  applicable  here,  and  we 
see  no  reason  why,  when  Congress  required  tliat 
the  adverse;  claimant,  to  maintain  his  claim,  muse 
invoke  the  aid  of  a  court  of  com})eteut  jurisdiction 
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to  determine  the  superior  right  as  between  the 
parties,  it  can  be  successfully  said  that  the  court, 
in  making  such  inquiry,  is  prohibited  from  deter- 
mining whether  the  land  is  subject  to  location  in 
the  mode  and  manner  claimed  by  one  or  both  or 
the  parties. 

"So,  we  think  tliat,  in  determining  the  rights 
of  the  parties  in  these  cases,  our  decision  must  rest 
upon  the  question  as  to  whether  the  mineral  land 
in  controversy  was  of  a  character  which  entitled 
it  to  be  located  as  a  placer  mine  or  whether  it  could 
only  be  entered  as  a  lode  mining  claim.  AMiat  may 
be  the  binding  force  and  effect  of  the  judgment  in 
this  case,  in  tliat  respect,  upon  the  Land  Depart- 
ment, we  are  not  called  upon  to  decide." 

The  reasoning  of  the  court  is  not  only  unsound,  but 
is  opposed  to  the  principles  announced  by  the  Supreme 
Court  as  well  as  the  Laud  Department  in  the  Clippe-* 
Mining  Company  case,  supra.  If  the  court  determines 
the  "mode  and  manner"  of  location  to  which  the  laud 
iS  subject,  is  it  not  determining  the  character  of  the 
land  ?  Is  there  not  just  as  much  distinction  to  be  made 
and  observed  in  the  form  of  grant  between  lands  which 
are  lode  in  character  and  lands  which  are  placer  in 
character,  as  between  lauds  which  are  agricultural  and 
iands  which  are  ])lacer?  As  stated  by  Judge  Van  Fleet: 

"The  (|uestion  as  to  the  real  character  of  the 
land  sought  to  be  purchased  is  no  different  in  prin- 
ciple wliere  it  arises  as  between  an  agricultural 
claimant  on  the  one  side  and  a  mineral  claimant 
on    the    other,    than    wliere    it    arises    between    two 
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mineral  claimants  differing  only  in  their  claim  as 
to  which  class  of  mineral  lands,  lode  or  placer, 
it  is  to  be  assigned.  It  is  no  more  a  question  of 
law  or  less  one  of  fact  in  the  one  instance  than 
it  is  in  the  other," 

It  will  also  be  noticed  that  the  Circuit  Court  of 
Appeals  for  the  Eighth  Circuit  states  that  while  it  must 
rest  its  decision  ''upon  the  question  as  to  whether  the 
mineral  land  in  controversy  was  of  a  character  which 
entitled  it  to  be  located  as  a  placer  mine  or  whether  it 
could  only  be  entered  as  a  lode  mining  claim,"  it  de- 
clines to  decide  what  may  be  the  binding  effect  of  its 
judgment  upon  the  Land  Department.  It  would  seem 
that  a  court  should  not  undertake  to  deny  to  tlie  prior 
locator  who  has  complied  with  all  requirements  of  tlie 
law,  the  right  of  possession  of  its  claims  by  rendering  a 
judgment  which  the  court  itself  is  not  willing  to  assert 
may  not  be  ignored  by  the  Land  Department.  Based 
solely  upon  the  character  of  the  land,  which  basis  the 
court  will  not  say  may  not  be  destroyed  by  a  depart- 
mental determination,  it  nevertheless  prefers  to  deny 
the  claim  of  the  prior  locator  rather  than  to  give  it 
right  of  possession  upon  the  basis  of  the  stipulation 
as  to  its  priority  and  compliance  with  the  law  and 
Jeave  to  the  Land  Department  the  determination  of 
a  question  which  has  always  been  within  its  sole  juris- 
diction since  its  organization.  Did  not  the  Land  De- 
partment in  the  Alice  Placer  (decision,  4  L.  Dec,  314; 
in  Henderson  vs.  Fulton,  35  L.  Dec,  652;  in  Utah  Onyx 
Dev.  Co.,  38  L.  Dec,  504;  in  its  ruling  upon  the  "Wind- 
ward"   placer    and    Harry    lode    applications,    and    in 
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innumerable  other  decisions,  determine  the  character  of 
the  land,  that  is,  whetlier  it  was  lode  or  placer,  so  that 
it  might  say  how  and  under  wlmt  form  of  entry  the 
government  should  part  with  its  title"?  It  having  always 
been  the  conceded  right  of  the  Land  Department  to 
exercise  sole  jurisdiction  in  deteimining  the  question 
of  the  character  and  classification  of  the  public  lands 
not  only  when  tliere  was  no  adverse  suit  with  respect  to 
the  claims  }xissed  upon,  but  likewise  wiien  the  courts 
had  already  passed  upon  the  right  of  possession  (Clip- 
per Mining  Co.  case,  191-  U.  S.,  221;  48  L.  Ed.,  944;  33 
L.  Dec,  660,  667;  30  L,  Dec,  401),  what  can  justify  the 
court  now  in  interposing  to  determine  it?  We  again 
insist  that  the  court  should  award  possession  to  him 
who,  whether  a  lode  or  a  placer  claimant,  was  first  in 
•ime  and  has  complied  with  the  law  in  establishing  and 
maintaining  his  locations,  and  that  under  the  stipu- 
lated facts  in  tliis  case  ilie  decree  of  the  District  CourL 
was  cleai'ly  right  and  should  be  affirmed. 


LODE   VS.  PLACER. 

Because  of  the  position  taken  by  appellants  on 
Ihis  appeal,  we  are,  in  the  exercise  of  proper  precaution, 
obliged  to  enter  upon  the  discussion  of  the  question 
of  the  character  of  tlie  land  covered  by  the  minin:^ 
claims  in  (question,  notwithstanding  ouri  firm  con- 
viction that  it  is  not  one  wltli  which  the  court  is  in  any- 
wise concerned.  If,  however,  the  court  should  deter- 
mine to  i)ass  ui)ou  the  character  of  the  premises  in 
controversy,  we  contend  that  placer  and  not  lode  is  tlu 
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proper  form  of  location  to  acquire  title  to  the  deposit 
of  calciujm  phosphate. 

Complainants  allege  in  their  amended  bill  of  com- 
plaint, in  substance  and  effect,  that  the  mineral  deposit 
sought  by  the  respective  parties  is  ''a  vein  or  lode  of 
mineral  bearing  rock  in  place,  containing  phosphorite 
and  valuable  only  for  the  said  mineral  contents  there- 
of." Defendant  in  its  answer  denies  tliis  allegation 
and  alleges  to  the  contrary  that  ''there  is  no  mineral 
found  within  the  limits  of  said  placer  mining  claims, 
or  any  or  either  of  them  in  the  form  of  a  vein  or  lode, 
or  that  is  subject  to  location  and  acquisition  under  the 
laws  of  the  United  States  by  virtue  of  lode  location." 

Section  2320,  Revised  Statutes  of  the  United  States, 
among  other  things  authorizes  lode  locations  upon 
"veins  or  lodes  of  quartz  or  other  rock  in  place  bear- 
ing gold,  silver,  cinnabar,  lead,  tin,  copper,  or  other 
valuable  deposits."  And  Section  2329,  Revised  Stat- 
utes of  United  States,  provides  for  placer  locations 
nix)n  all  forms  of  deposit,  excepting  veins  of  quartz, 
or  other  rock  in  place." 

Is  the  deposit  in  question,  which  is  properly  desig- 
nated as  calcium  phosphate,  a  vein  or  lode!  We  must 
inquire  into  its  nature,  form,  manner  of  occurrence, 
and  other  characteristics  in  order  to  correctly  answer 
this  question. 

NATURE  OF  THE  DEPOSIT. 

The  best  statement  concerning  the  origin  of  this 
deposit  and  the  best   description  thereof,   is   found   in 
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the  testimony  of  ]V[r.  Weeks,  who,  as  shown  by  tiie 
record,  has  had  a  very  wide  experience  as  a  geologist 
and  mining  engineer,  and  who  has  made  a  more  exten- 
sive and  thorough  investigation  of  rock  phosphate  than 
any  other  man  whose  testimony  appears  in  the  record, 
and  undoubtedly  as  extensive  an  investigation  both  in 
the  service  of  the  Geological  Survey  and  after  he  left 
that  service  as  any  man  in  the  United  States.  Accord- 
ing to  his  testimony,  this  phosphate  rock  is  a  part  of 
a  series  of  sedimentary  deposits  that  are  several  thou- 
sand feet  in  thickness.  The  lowest  bed  of  the  series 
is  a  silicious  limestone  such  as  is  found  on  the  bed  of  the 
ocean.  Upon  this  limestone  was  deposited  the  lowest 
bed  of  calcium  phosphate,  which  is  dark  brown,  or 
almost  black  in  color,  and  which  upon  the  claims  in 
question  is  about  five  feet  in  thickness.  Immediately 
above  this  bed  of  calcium  phosphate  is  a  layer  of  fossili- 
ferous  limestone,  and  above  that  alternating  layers 
of  calcium  phosphate  shale  and  limestone.  The  whole 
phosphate  series  from  the  underlying  to  the  upper- 
most layer  thereof— which  latter  is  a  bed  of  chertv 
limestone— is  from  sixty  to  two  hundred  feet  in  width, 
or  thickness,  the  thickness  varjdng  in  different  locali- 
ties. (Rec,  520,  521).  The  conclusion  of  geologists, 
accepted  by  all  who  have  studied  these  deposits,  and 
which  from  investigation  has  been  demonstrated  be- 
yond question  to  be  correct,  is  that  the  calcium  phos- 
phate is  oolitic  m  character,  that  is,  it  is  composed 
of  oolites  made  up  of  a  combination  of  calcium  and 
phosphoric  acid.  These  oolites  or  grains,  assumed 
their  form  by  the  action  or  water  in  the  same  manner 


31 

that  the  sand  oolites  of  the  ocean  beach  are  formed, 
and  the  hardened  mass  of  calcium  phosphate  in  its 
oolitic  character  resembles  sandstone.  It  is  agreed 
among  men  of  science  that  tlie  sedimentation  occurred 
in  water;  that  the  phosphatic  materials  and  soluble 
phosphates  were  washed  down  from  the  land  areas  sur- 
rounding the  comparatively  shallow  sea  wherein  this 
bed  was  formed,  and  together  with  the  phosphatic 
materials  and  soluble  phosphates  which  were  derived 
from  the  vegetable,  animal  and  fish  remains  within  the 
sea  itself,  were  concentrated  and  by  a  washing  process, 
or  wave  action,  formed  into  oolites;  that  by  a  constant 
I'eceding  of  the  waters  of  the  sea  these  oolites  were, 
during  tlie  course  of  ages,  gradually  deposited  as  one 
bed,  occupying  a  horizontal  position,  and  these  oolites, 
some  in  perfect  form,  others  in  a  broken  condition  by 
reason  of  having  been  washed  about,  were  in  the  pro- 
cess of  sedimentation,  cemented  together  by  the  de- 
position of  calcium  from  the  water,  the  cementation 
taking  place  after  the  oolites  had  found  a  resting  place 
and  were  no  longer  disturbed  by  the  movement  of  the 
waters;  that  by  the  process  of  cementation  the  oolites 
became  a  mass  which  solidified  and  became  what  is 
known  as  rock  phosphate. 

We  have  remarked  that  it  has  been  demonstrated 
that  the  conclusion  of  geologists  that  this  deposit  was 
laid  down  in  water,  or  is  of  marine  origin,  is  correct, 
and  the  conditions  which  bear  out  this  conclusion  are, 
substantially,  that  not  only  is  the  phosphate  rock  itself 
composed  of  oolites  which  from  present  knowledge  are 
produced  only  by  the  action  of  water,  but  there  is  found 


32 

in  both  the  underlying  bed  of  caleiuui  carbonate,  par- 
tic'uhirly  in  the  bed  of  limestone  immediately  overlying 
the  lowest  bed  of  calcium  phosphate,  and  also  through- 
out the  i>hosphate  beds  and  the  shales  of  the  series, 
fossilized  shells  which  are  known  to  be  marine  shells. 
These  fossils  are  not  n^.erely  of  occasional  occurrence, 
but  they  are  found  in  abundance,  their  nature  and 
origin  being  learnedly  discussed  in  a  pamphlet  by  Dr. 
Girty  of  the  Geological  Survey.  The  reason  for  the 
conclusion  that  these  deposits  are  of  marine  origin  is 
very  clearly  stated  by  Mr.  Bell,  a  witness  for  the 
appellee.  He  was  asked  by  counsel  for  appellants  n 
his  conclusion  *'was  not  a  mere  theory,"  and  replied: 

"A¥ell,  it  is  more  than  a  theory.  If  I  can  see 
a  shell  on  tlie  surface  of  the  earth  with  a  snail  in 
it  of  a  definite  form,  and  I  can  go  on  to  the  sea 
shore  and  I  can  see  another  shell  with  an  animal 
body  in  it  like  a  mussel  or  clam  alive,  and  see  it 
move  and  breathe,  I  know  that  it  exists.  If  I  go 
into  solid  rock  and  see  the  fossil  remains  of  a  shell 
in  just  as  perfect  detail  as  the  one  that  is  alive 
today,  I  am  positive  in  my  own  mind  that  it  ex- 
isted; that  it  lived  and  had  a  body  and  breathed 
and  existed  under  the  conditions  of  the  one  tliat 
I  see  before  my  eyes."     (Rec,  824). 

EXTENT  OF  DEPOSIT. 

Recurring  again  to  the  evidence  of  Mr.  Weeks,  we 
are  informed  as  to  the  extent  of  the  western  rock  phos- 
phate deposit.     Defendant's  Exhibit   1   was   offered   in 
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evidence  for  the  purpose  of  illustrating  this  feature 
of  the  inquiry,  and  it  shows  that  the  deposit  forms  a 
part  of  the  earth's  stratification  throughout  an  area  of 
approximately  500  miles  east  and  west,  and  300  north 
and  south  throughout  the  States  of  Nevada,  Utah, 
Wyoming,  Idaho  and  Montana.  (Rec,  559,  560).  In 
addition  to  the  area  visited  and  examined  by  Mr.  Weeks, 
the  testimony  of  Mr.  Breger  (Rec,  665-671),  confirms 
the  statement  of  Mr.  Weeks  as  to  the  great  extent  of 
this  vast  bed— only  comparatively  few  outcroppings  of 
which  occur—and  which,  beyond  question,  underlies  the 
surface  of  the  hundreds  of  S(iuare  nijiles  of  area  de- 
scribed by  Mr.  Weeks  and  Mr.  Breger. 

MANNER  OF  OCCURRENCE  OF  DEPOSIT. 

According  to  all  of  the  geologists  who  testified  in 
this  case,  this  calcium  phosphate  deposit,  in  its  solidi- 
fied form,  was  by  some  mighty  internal  force  lifted 
from  its  horizontal  position  and  made  to  conform  to 
the  convolutions  of  the  earth's  surface.  At  various 
places  on  the  crest  of  the  upheaval  it  came  to,  or  very 
near,  the  surface  and  has  since  been  subjected  to  the 
process  of  erosion  by  the  rains  and  snows  of  the  cen- 
turies until  from  an  examination  of  tlie  vast  area 
wherein  this  deposit  is  found,  there  are  varying  con- 
ditions with  respect  to  its  manner  of  occurrence.  In 
some  localities,  for  example,  in  tlie  Sublette  Range  near 
Cokeville,  the  deposit  occurs  on  a  di})  of  about  65  de- 
grees, while  at  other  places,  such  as  at  Montpelier  and 
Georgetown,  the  dip  of  the  bed  is  in  some  }>laces  about 
12  or  15  degrees  only.     In  places  the  erosion  has  been 
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so  great  following  the  dip  of  the  bed  as  to  entirely  re- 
move all  of  the  stratification,  including  the  phosphate 
series,  down  to  the  underlying  bed  of  calcium  carbonate, 
which  is  clearly  exposed.  This  occurs  particularly  in 
gulches,  at  the  bottom  and  upon  tlie  sides  of  which,  the 
underlying  bed  of  limestone  has  been  laid  bare,  while 
proceeding  up  the  side  of  the  gulch  one  will  find  imme- 
diately above  this  underlying  bed  of  limestone,  the 
lowest  bed  of  the  phosphate  series,  and  farther  up  the 
hill  the  other  strata  of  the  series  and  also  the  cap  line, 
except  in  places  where  some  of  the  upper  strata  have 
also  been  eroded,  and  there  has  been  left  immediately 
upon  the  top  of  the  underlying  bed  of  phosphate  rock 
itself,  detrital  materials  deposited  as  wash  from  the 
higher  ground.  By  reason  of  this  erosion  the  line  of 
the  outcrop  or  highest  point  of  exposure  of  the  valuable 
underlying  bed  of  calcium  phosphate  is  very  irregiilar, 
it  being  well  illustrated  by  the  black  line  on  Defend- 
cmt's  Exhibit  2.  The  line  of  outcrop  is  highest  on  top 
of  ridges  and  descends  as  erosion  caused  exposure  on 
the  sides  of  the  gulches;  the  bed,  however,  always  dip- 
ping to  the  west  on  the  claims  in  question.  The  black 
line  simply  indicates  the  line  of  the  bed  as  it  is  shown 
in  its  irregularity  produced  by  the  folding  of  the  earth 
and  by  erosion.  Exposures  also  occur  in  the  creek 
channel  of  Montpelier  Oanyon,  where  the  bed  has  been 
cross-cut  and  eroded  away  by  the  waters  of  Montpelier 
Creek.  On  the  east  side  of  the  creek  the  bed  is  shown 
as  it  appears  on  its  dip  westerly  from  tlie  black  line 
running  through  the  Arkansas  claim  (see  Defendant's 
Exhibit  2),  and  on  the  west  side  of  the  creek  in  line 
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with  the  dip  on  tlie  east  side,  the  bed  is  seen  as  it  con- 
tinues downward  toward  tlie  Bear  Lake  Valley.  The 
strike  of  the  bed  is  north  and  south  and  may  be  fol- 
lowed for  several  mjiles  by  the  surface  exposures  and 
by  the  workings  of  those  who  have  had  and  now  have 
claims  along  it. 

Each  bed  of  the  phosphate  series  maintains  its 
individuality  throughout,  that  is,  the  beds  of  calcium 
phosphate,  fossdliferous  limestone,  shale  and  cherty 
limestone  do  not  intrude  one  upon  another.  Each  is 
distinct  and  never,  throughout  any  of  the  workings,  has 
it  been  discovered  that  one  stratum  has  been  substi- 
tuted for  or  has  taken  the  place  of  another  either  in 
whole  or  in  part.  (Kec,  566,  567,  746).  Neither  has  it 
been  shown  upon  any  of  the  workings  that  any  stratum 
pinched  out.  (Eec,  746).  By  an  examination  of  the 
underlying  bed  of  calcium  carbonate,  and  of  the  fossil- 
iferous  limestone  immediately  above  the  valuable  bed  of 
calcium  phosphate,  one  may  see  seams  or  cleavage 
planes  in  the  rock,  but  in  none  of  these  planes  or  cracks 
has  any  of  the  calcium  phosphate  intruded;  and  even 
where  the  strata  above  the  valuable  bed  are  compara- 
tively thin,  they  show  no  evidence  of  ever  having  been 
disturbed  by  the  layer  or  stratum  immediately  above 
or  below. 

The  phosphate  rock  may  be,  and  has  been  mined 
by  different  methods.  In  some  localities  it  is  necessary 
to  mine  it  in  the  same  manner  that  coal  is  mined,  while 
m  other  localities,  such  as  at  Sage,  Wyoming,  and  at 
Montpelier,  it  could  only  be  mined  by  quarrying.  (Eec, 
458-460,  746). 
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THE  USE  OF  PHOSPHATE  ROCK. 

Calcium  phosphate  is  used  as  a  fertilizer  and  for 
no  other  purpose.  (Ree.,  342,  545).  Only  the  lower 
bed  of  the  phosi>hate  series  is  of  any  commercial  value 
(Rec,  738,  739),  and  it  is  upon  this  that  all  the  dis- 
coveries of  both  complainants  and  defendant  were 
made.  Tliis  bed  is  composed  of  about  seventy  i)er  cent 
calcium  phosphate;  that  is,  seventy  per  cent  of  a  com- 
bination of  calcium  and  phosphoric  acid.  The  manner 
of  its  preparation  for  market  is  explained  by  Mr.  Weeks 
at  pages  545  and  546  of  the  record,  and  in  succeeding 
pages  he  explains  how  the  prepared  product  is  used 
and  also  its  chemical  and  mechanical  effect  upon  the 
soil.  It  is  not  mined,  as  is  contended  by  some  of  tlie 
witnesses  for  the  complainants,  for  the  phosphorus  it 
contains;  neither  is  it  used  for  the  phosphorous  con- 
tent. The  rock  is  valuable  because  it  is  a  combination 
of  phosphoric  acid  v/ith  calcium.  (Riec,  545).  It  would 
be  impracticable  to  provide  phosphoric  acid  as  a  fer- 
tilizer unless  in  combination  with  the  calcium  (Rec, 
547),  and  both  of  these  constituents  of  the  rock  are 
highly  valuable,  the  phosphoric  acid  as  food  for  the 
growing  i>lant,  and  the  calcium  to  a  limited  extent  also 
as  a  plant  food,  but  jirimarily  valuable  as  a  sweetejiev 
of  the  soil  in  the  same  manner  that  gypsum  or  laud 
plaster  is  a  soil  sweetener,  or  as  common  lime  is  valu- 
able for  the  same  purpose.  (Rec,  549,  550).  As  ex- 
plained by  Mr.  Weeks,  who,  by  the  way,  is  a  chemist, 
and  also  a  practical  farmer,  who  has  purchased  and 
used  i)hosphate  rock  both  in  the  prepared  and  unpre- 
})ared  state  (Rec,  544,  548,  549,  550),  it  is  a  question 
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of  the  condition  of  tlxe  soil  as  to  wlietiier  the  prepared 
product  or  the  raw  phosphate  rock  itself  is  the  more 
valuable  for  fertilizing  purposes.  (Rec,  549,  550,  551). 
If  the  humus  has  been  removed  from  the  soil  the  pre- 
pared product  is  preferable.  If,  however,  the  land 
possesses  considerable  humus,  the  raw  phosphate  rock 
is  more  effective.  However,  whether  used  in  the  raw 
or  in  the  pirepared  state,  it  is  mined  as  a  whole  and  is 
used  as  a  whole,  and'  is  not  subject  to  any  process 
whereby  any  mineral  contained  in  the  rock  is  extracted. 
(Etcc,  548,  551).  The  deposit,  so  far  as  it  has  any 
value,  is,  in  the  words  of  Mr.  Bell,  ''simply  a  consolid- 
ated natural  manure,  and  its  chief  use  in  commerce 
would  be  for  that  purpose,  foT  fertilizing  land."  (E.ec., 
780). 


SECTIONS  2320,  AND  2329,  R.  S.    U.  S. 

There  can  be  no  doubt  that  the  ground  in  question 
is  mineral  land  within  the  purview  of  the  laws  of  the 
United  States.  (Northern  Pac.  R.  R.  Co.  vs.  Soderberg, 
188  U.  S.,  p.  524;  47  L.  Ed.,  p.  575).  Phosphate  land 
has  been  so  declared  by  the  Department  of  the  Interior, 
18  L.  D.,  58;  26  L.  D.,  600;  but  in  view  of  the  origin, 
propoi'tion,  manner  of  occurrence,  method  of  mining 
and  use  of  this  deposit,  can  it  be  said  that  it  should 
be  located  as  a  vein  or  lode?  Our  construction  of 
Section  2320,  Revised  Statutes  of  the  United  States, 
which  is,  we  think,  tlie  only  construction  that  is  reason- 
able and  consistent  with  the  history  of  mining,  is  that 
before  a  deposit  is  subject  to  lode  location  it  must  bo 
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a  "vein"  or  "lode,"  and  these  words  being  used 
synonymously,  we  say  that  in  short  the  deposit  must 
be  a  "vein."  The  words  of  the  statiite  are  "vein  or 
lode  of  quartz  or  other  rock  in  place  bearing  gold, 
silver,  cinnabar,  lead,  tin,  coi)per  or  other  valuable 
deposits."  There  is  no  comma  after  the  word 
"quartz;"  the  statute,  therefore,  does  not  mean  that 
not  only  may  veins  or  lodes  of  quartz  be  located  as 
lodes,  but  also  other  rock  in  place  not  a  vein  or  lode, 
but  it  means  that  veins  or  lodes  of  quartz  bearing  the 
enumerated  metals,  or  other  valuable  deposits,  may 
be  located  as  lodes,  and  also  that  ''veins"  or  "lodes" 
of  other  rock  in  place,  bearing  said  metals  and  other 
valuable  deposits  are  subject  to  lode  locations.  To 
make  ourselves  clear,  we  contend  that  to  be  locatable 
as  a  lode,  the  deposit  must  be  a  vein  or  lode  of  quartz 
or  a  ^'ein  or  lode  of  other  rock  (not  quartz)  in  place, 
l^aring  gold,  etc.  "All  forms  of  deposit  excepting 
veins  of  quartz  or  other  rock  in  place"  are  patentable 
as  placer  and  rock  in  place  when  not  a  vein  has  been 
repeatedly  declared  to  be  subject  to  placer  entry,  as 
appears  from  the  rulings  of  the  Land  Department,  of 
which  the  following  are  a  very  few : 

In  Collins  vs.  Kelly,  12  L.  Dec,  1,  the  Secretar>' 
of  the  Interior  suggested  that  limestone  used  for  making- 
lime  would  be  properly  located  as  i)lacer,  and  this  sug- 
gestion was  followed  in  Shepherd  vs.  Bird,  17  L.  Dec, 
82,  where  the  question  as  to  how  such  a  deposit  might 
be  acquired  was  raised. 

In  Henderson  vs.  Fulton,  35  L.  Dec,  632,  it  was 
held   that  marble  is   subject  to  location  as   placer  and 


39 

not  as  lode.     We  shall  have  occasion  to  again  refer  to 
this  decision. 

In  McGlenn  vs.  Weinbroeer,  15  L.  Dec,  370,  it  was 
held  that  building  stone  was  locatable  as  placer;  and 
this  decision  was  rendered  without  applying  the  law 
of  1892,  which  expressly  authorized  a  placer  entry  of 
such  deposits,  the  right  to  the  ground,  having  initiated 
prior  to  the  passage  of  that  law.    See  also  3  L.  Dec,  116. 

Gypsum,  also,  is  subject  to  placer  location  (Morn- 
son  on  Mining  Eights,  p.  243,  244;  Shamel  on  Mining 
Law,  p.  277),  and  the  same  is  true  of  phosphate  rock 
itself.     (Defendant's  Exhibit  X;  18  L.  Dec,  58). 

The  foregoing  decisions  are  cited  for  the  purpose 
of  justifying  our  construction  of  the  statute  that  it  is 
not  enough  that  the  deposit  be  ''rock  in  place"  to  ex- 
clude it  from  location  as  placer  under  Section  2329,  or 
to  warrant  its  location  as  lode  under  Section  2320. 
These  adjudications  in  effect  hold  that  where  there  is  no 
vein  and  the  "rock  in  place"  is  a  valuable  mineral 
deposit,  it  is  subject  to  location  as  placer.  (3  L.  Dec, 
116). 

The  idea  which  we  have  above  expressed  with  refer- 
ence to  the  construction  of  Sections  2320  and  2329  is 
sustained  by  Lindley  on  Mining  Law,  Vol.  1,  Sec.  299, 
wherein  he  states: 

"A  vein,  or  lode,  is  necessarily  'in  place.'  The 
condition  of  being  'in  place'  is  one  of  its  essential 
attributes.  The  term  'quartz  or  other  rock  in 
place,'  as  used  in  section  twenty-tJiree  hundred  and 
twenty  of  the  Revised  Statutes,  refers  to   its  con- 
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stituent  elements,  or  the  'filling'  of  veins  and  lodes. 
Experience  has  shown  that  mineral  substances  in 
veins,  or  lodes,  are  not  always  found  in  quartz. 
Sometimes  the  vein  material  is  composed  mainly  or 
the  same  character  of  rock  as  the  inclosing  walls— 
the  occurrence  of  mineral  being  in  the  form  of 
impregnations,  x>enetrating  the  country  rock,  or  the 
mineral  may  be  but  a  replacement  of  the  original 
rocks.  So  the  statute  recognizing  that  while  the 
material  of  most  veins  consists  of  quartz,  yet,  as 
tins  is  not  universally  true,  the  alternative,  'or  other 
rock  in  place,'  was  introduced.  As  quartz  is  a  vein 
in  rock-  in  place,  the  statute  would  have  been  equally 
as  comprehensive  if  instead  of  saying  'veins,  or 
lodes  of  quartz  or  other  rock  in  place'  it  had  simply 
said  'veins,  or  lodes,  of  rock  in  place.'  " 

And  the  court  in  Webb  vs.  Asphaltum  Mining  Coni- 
pany,  157  Fed.,  203,  makes  the  following  dieclaration: 

"The  distingnishing  test  which  determines 
whether  or  not  a  valuable  mineral  deposit  may  be 
secured  by  a  lode  claim  or  by  a  placer  claim  is  the 
form  and  character  of  the  deposit.  If  it  is  in  a  vein 
or  lode  in  rock  in  place  it  may  be  secured  by  a  lode 
claim,  and  it  may  not  be  by  a  placer  claim.  If  it  is 
not  in  a  vein  or  lode  in  rock  in  place  it  may  be  se- 
cured by  a  placer  claim,  and  may  not  be  by  a  lode 
claim. ' ' 

THE  DEPOSIT  IN  QUESTION  NOT  A  VEIN. 
What  is  a  vein?     There  are  various  definitions  of 
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rock;  they  are  one  and  the  same.  The  deposit  is  simply 
an  aggregation  of  oolites  (see  Defendant's  Exhibits  10 
and  11),  cemented  together  by  calcium.  The  calcium 
itself  in  such  combination  is  an  essential  element  in 
making  the  deposit  valuable,  possessing  as  it  does, 
properties  which  render  the  whole  rock  mass  effective 
for  fertilizing  purposes. 

THE   PHOSPHATE   DEPOSIT   DOES   NOT   BEAR 

OR  CONTAIN  ANY  OE  THE  METALS  OR 

SUBSTANCES   ENUMERATED    IN 

SECTION  2320. 

Excepting  the  cases  of  Webb  vs.   Asphaltum  Co., 
supra,   and    San   Francisco   Chemical    Co.   vs.    Duffield, 

Fed.,   .  , .  . ,  both  decided  by  the  Circuit  Court  of 

Appeals  for  the  Eighth  Circuit,  there  is  no  adjudication 
that  a.  deposit  of  a  non-metallic  mineral  is  subject  to 
location  as  a  lode;  and  as  shown  by  the  cases  of  Iron 
Silver  Mining  Co.  vs.  Mike  &  Starr  Mining  Co.,  143 
U.  S.,  394:  36  L.  Ed.,  201,  210,  and  United  States  vs. 
Iron  Silver  Mining  Co.,  128  U.  S.,  673;  32  L.  Ed.,  571, 
the  Supreme  C'ourt  of  the  United  States  has  declared 
that  there  cannot  be  a  lode  location  ''until  the  dis- 
covery of  a  lode  or  vein  bearing  metal/'  and  that  by 
the  words  "veins"  or  "lodes"  "are  meant  aggregations 
of  metal  imbedded  in  quartz  or  other  rock  in  place," 
hence  we  say  that  one  of  the  characteristics  of  a  vein 
or  lode  is  that  it  contains  a  metallic  mineral.  Under 
the  construction  of  the  statute  as  announced  in  th'J 
AVebb  case,  the  fact  that  calcium  phosphate  is  a  non 
metallic  mineral,   is   not,   of   itself,   important   in   deter- 
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thing.  Such  a  piece  of  broken  oolite  forms  the 
center  or  nucleus  of  the  subsequent  oolite  which  is 
formed,  which  you  will  find  forming  these  concentric 
forms  or  layers.  So  that  the  study  of  these  oolites 
indicates  from  their  structure  and  from  the  ma- 
terial of  which  they  are  made,  that  they  are  formed 
upon  the  ocean  bottom,  in  which  the  water  must 
have  been  comparatively  quiet;  nevertheless,  there 
was  sufficient  movement  of  the  water,  or  currents, 
to  move  these  oolites  along,  to  abrade  them,  and 
in  that  movement  they  were  gathering  from  the 
surface  underneath  the  water,  or  from  material 
in  suspension  in  the  water,  the  materials  whicli 
formed  the  oolites.  They  were  the  first  things  that 
were  formed  in  tliis  phosphate  rock.  The  cement- 
ing material,  which  is  the  calcium  carbonate,  was 
probably  laid  down  in  a  form  just  about  the  sama 
time  that  the  oolites  were  formed,  or  immediately 
thereafter,  and  the  whole  mass  of  the  phosphate 
rock  is  made  up  of  these  oolites,  and  of  the  calcium 
carbonate  cement,  which  liiudfe  the  oolites  together 
into  a  rock  stratum."     (Rec,  521-523). 

It  cannot  be  said  that  this  deposit  is  mineralized 
rock.  "Two  distinct  constituent  elements  of  vein  mat- 
ter or  substance  are  clearly  recognized  as  essential ;  the 
rock  and  the  mineral  home  in  the  rock."  (Henderson 
vs.  Fulton,  35  L.  Dec.,  652,  662).  What  rock  have  we 
here  which  bears  a  mineral?  None;  but  we  have  a 
combination  of  calcium  and  ])hosphoric  acid  which  is 
not  only  the  rock  Init  the  mineral  as  well.  Theire  is  no 
rock  bearing  any  mineral  and  no  iniiicral  borne  in  an/ 
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eral  of  some  kind  or  other,  but  it  is  not  necessarily 
mineralized  rock."     (Bee,  594). 

These  definitions  accord  with  that  of  Webster,  that 
mineralized  rock  is  *'rock  impregnated  with  mineral.'' 

The  manner  of  its  deposition  as  stated  by  Mr. 
Weeks,  and  which  statement  is  confirmed  by  Mr.  Breger 
and  Mr.  Bell,  preclndes  the  classification  of  this  deposit 
as  either  mineralized  or  mineral-bearing  rock. 

To  quote  further  from  Mr.  Weeks: 

"AAHien  you  examine  the  phosphate  rock  in  a 
hand  specimen,  the  first  examination  one  makes  of 
its  granular  character  it  seems  to  be  made  up  of 
grains,  which  ai-e  these  little  oolites;  and  if  yoii 
take  a  piece  of  this  phosphate  rock  and  grind  it 
down  tintil  it  is  very  thin  and  spread  it  out  upon  a 
sheet  of  glass,  and  grind  it  so  that  you  get  cross 
sections  of  these  oolites,  so  you  can  observe  through 
the  microscope  tlie  internal  structure  of  these 
oolites,  you  will  find  that  they  are  made  up  of  con- 
centric layers  of  I  might  call  them  concretions; 
they  are  layers  of  material,  one  layer  upon  another, 
of  course  exceedingly  thin,  and  you  will  find  in 
the  center  of  these  oolites,  frequently,  a  small  par- 
ticle of  cal cite,— which  is  shown  by  tlie  striations  ot* 
the  calcite  material,— forming  the  nucleus  around 
which  these  materials  have  accumulated  forming 
the  oolite ;  or  you  will  find  in  the  center  of  an  oolite 
another  oolite,  which  shows  under  the  microscope 
to  have  been  broken  in  two,  and  its  edges  made 
rough,  as  if  it  had  been  rolled  around  upon  some 
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a  more  or  less  economical  extent  from  such  molten 
magma. 

Q.  Is  this  calcium  phosphate  a  mineral-bearing 
or  mineralized  rock! 

A.     Decidedly  no. 

Q.  Now,  in  mineralized  rock,  or  mineral-bear- 
ing rock,  what  is  the  distinction  which  exists  be- 
tween such  rock  and  this  calcium  phosphate? 

A.  In  mineralized  and  mineral-bearing  rock 
the  distinction,  perhaps  the  principal  distinction, 
as  I  have  indicated,  is,  that  to  have  mineralized  rock 
the  country  rock  must  be  in  existence— must  have 
been  in  existence  as  such  x^rioi"  to  the  mineraliza- 
tion, and  the  mineralized  or  valuable  mineral  de- 
posits must  have  been  thereafter  brought  into  their 
present  position,  and  from  without  the  limits  or 
their  present  occurrence.  These  are  perhaps  the 
principal  distinctions.  The  ])hosphate  rock  was 
an  original  sedimentary  deposit;  it  was  deposited 
along  with  the  other  strata,  below  It  and  above  it. 
to  the  extent  of  all  the  present  valuable  mineral 
deposits  it  bears,  and  there  has  been  no  mineraliza- 
tion or  deposition  of  valuable  mineral  deposits 
therein  after  these  rocks  have  boeome  rock  in  place. 
(Rec,  pp.  685,  686). 

y\v.  ^^'eeks  stated  on  cross-examination: 

"]\iy  conception  of  mineralized  rock  is  a  rock 
into  \\lii<'li  mineral  has  come  in  some  form  after 
the  foniiation  of  the  rock   itself.     Al!   rock  is  min- 
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A.  Mineralized  or  mineral-bearing  rock  is  rock 
in  whicli  mineralization  lias  taken  place. 

Q.  Explain  in  wliat  manner  mineralization 
takes  place  to  constitute  the  mineralized  rock! 

A.  To  constitute  the  mineralized  rock  it  is 
necessary  to  have  the  rock  in  place  originally,  be- 
fore mineralization  takes  place.  That  is  necessary 
to  begin  with.  Thereupon  mineralization  of  tho 
rock  may  take  place  by  various  methods,  chief 
among  which  are  the  following:  Fissure  veins,  or 
vein  deposits  of  a  general  type  of  fissure  veins, 
which  mineralizations  take  place  in  crevices,  fis- 
sures, or  other  cavities  in  such  rock,  by  injection 
from  without  of  valuable  or  other  materials,  usually 
carried  in  aqueous  solution  into  such  fissures,  crev- 
ices or  cavities.  There  are  also  replacement  min- 
eralizations, wherein  the  mineral-bearing  solutions, 
or  other  mineral  carriers,  are  deposited  between 
the  grains  of  rock  in  place,  and  such  deposits  are 
usually  associated  with  the  replacement  of  the  con- 
stituent grains  of  the  rock,  to  a  greater  or  less 
extent,  by  the  valuable  minerals  or  mineral-bearing 
deposits  in  question.  Such  deposits  are  known  as 
replacement  deposits,  as  distinct  from  fissure-vein 
deposits.  There  is  a  third  class  of  deposits,  which 
hardly  enters  into  the  present  discussion,  and  is 
known  as  magmatic  segregations.  Such  deposits 
are  confined  entirely  to  granite  and  gnousses  and 
original  archaen  or  primitive  rocks  which  have  beea 
molten,  and  mineral   depositions  separating  out  to 


59 

A.  Tliat  is  classed  as  generally  true,  but  often 
a  fissure  is  formed  by  chemical  action  of  metals 
in  the  form  of  salts,  oir  acids,  etc.,  being  in  the 
water  and  eating  away  the  walls  and  making  de- 
posits in  the  cavity  that  has  been  eaten  away. 

Q.  But,  nevertheless,  the  substance  for  which 
the  miner  is  seeking,  and  which  constitutes  the 
valuable  projDierty,  comes  into  the  fissure  after  it  is 
created,  whether  it  is  created  by  this  eating  away, 
or  whether  by  some  internal  force  that  parts  the 
rock  1 

A.     Yes,  sir;  it  is  a  concentration  in  the  crevice. 

Q.  Yes,  in  the  crevice.  Now,  is  there  any 
crevice  in  this  calcium  phosphate  deposit? 

A.  No;  I  have  said  it  was  a  sedimentaiy  de- 
posit.    (Rec,  364). 

Mr.  Wilson,  another  witness  for  the  appellees,  re- 
ferring to  the  phosphate  deposit,  has  this  to  say: 

Q.  Is  it  your  interpretation  of  a  fissure— so 
that  I  can  get  your  idea  of  a  fissure— as  a  mining 
engineer,  do  you  contend  that  the  space  between 
what  you  call  hanging  and  foot  walls  is  a  fissure! 

Q.     No,  sir.     (Rec,  448). 

(See  also  testimony  of  Mr.  Weeks,  Tr.,  p.  234.) 

THERE  IS  NO  MINERALIZED  OR  MINERAL 
BEARING  ROCK. 

Mr.  Breger  testified  as  follows: 

Q.  What  definition  do  you  give,  Mr.  Breger, 
of  mineralized  or  mineral-bearing  rock  I 
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How  many  of  these  characteristics  are  possessed 
by  this  deposit  of  calcium  phosphate? 

We  concede  that  it  is  rock  in  place  having  a  dip 
and  a  strike  in  the  same  sense  as  limestone,  gypsum, 
building  stone,  coal  or  any  other  rock  formation  wliich 
forms  a  part  of,  and  is  firmly  fixed  in,  the  mass  of  the 
liill,  and  that  it  usually  occurs  between  a  bed  of  over- 
lying fossiliferous  limestone,  and  an  underlying  bed 
of  hard  silicious  lim.estone.  Tbis  latter  feature  of  the 
deposit,  however,  is  not  always  present,  for  in  some 
places  it  has  no  overlying  rock,  the  same  having  been 
eroded  and  replaced  by  detrital  materials  washed  from 
the  hill  above.  In  such  localities  the  deposit  occurs 
simply  as  a  quarry  and  is  and  can  be  mined  only  by 
that  method.  Except  in  the  particulars  just  mentioned 
it  possesses  none  of  the  characteristics  of  a  vein.  We 
•  i!I  now  proceed  to  show  from  the  evidence  the  many 
characteristics  of  a  vein  which  this  deposit  does  not 
possess. 

DEPOSIT  NOT  FOUND   WITHIN  A  FISSURE  OR 

CREVICE. 

]\lr.  Sterling,   a   witness  for  the  appellees,  testifies 
concerning  the  formation   of  veins  as  follows: 

Q.  But  always  this  ore,  or  mineral  rather, 
whichever  you  may  term  it,  comes  into  the  fissure 
whether  from  a])Ove  or  below,  or  from  the  sides, 
after  the  formation  of  the  fissure.  That  is  the 
accepted  idea  among  geologists? 
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the  proper  form  of  location  for  a  non-metallic  mineral 
not  under  consideration  by  the  Supreme  Court  wlien 
it  made  u&e  of  the  expression;  and  tliis  principle  holds 
good  in  answer  to  appellee's  attempt  to  control  the 
court  in  determining  what  is  a  lode  by  the  general  defi- 
nitions of  the  Supreme  Court  in  the  Eureka  and  Chees- 
man  cases. 

It  is  apparent  from  the  authorities  heretofore  cited 
that  in  addition  to  its  having  a  dip  and  a  strike,  the  fol- 
lowing are  the  usual  characteristics  of  a  vein: 

(a)  A  fissure,  crack  or  crevice  in  the  earth's  crust. 

(b)  The  crevice  must  contain  mineralized  or  min- 
eral-bearing rock. 

(c)  Mineralized  rock  must  be  in  place,  and  must 
be  valuable  for  the  mineral  content  which  it  bears. 

(d)  The  rock  in  place  bears  one  or  more  of  the 
metals  named  in  the  statute, 

(e)  Such  mineralized  rock  l;as  been  forced  by  in- 
ternal heat  and  pressure  from  the  depths  of  the  earth 
in  the  form  of  solutions  and  gases,  and,  following  the 
line  of  least  resistance,  has  found  its  way  along  the  rift 
or  crevice,  and  there  in  time  become  solidified. 

(f )  The  mineralized  substance  is  foreign  to  the  rock 
into  which  it  has  been  injected. 

(g)  If  (as  in  bedded  veins)  no  well  defined  fissure 
was  created  by  the  internal  forces  prior  to  the  in- 
jection of  the  mineralized  solutions,  there  has  been  a 
partial  dissolution  of  some  particular  stratum  by  the 
solutions  and  gases,  and  in  ])]aee  of  the  rock  dissolved 
has  been  left  the  foreign  mineralized  matter. 
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lines  or  aggregations  of  metal  imbedded  in  quartz 
or  other  rock  in  place.  Tlie  terms  are  found 
together  in  the  statutes,  and  both  are  intended  to 
indicate  the  presence  of  metal  in  rock." 

United   States   vs.    Iron   Silver   Min.    Co.,    128 
U.  S.,  673;  32  L.  Ed.,  571. 

See  also: 

Bevis  vs.  Markland,  130  Fed.,  226. 

In  the  case  of  Webb  vs.  American  Asphaltum 
Mining  Company,  157  Fed.,  203,  the  Circuit  Court  of 
Appeals  for  the  Eighth  Circuit,  while  holding  that  a 
deposit  in  order  to  be  locatable  as  lode  must  be  a  vein 
in  rock  in  place,  seems  to  depart  from  the  doctrine  in 
the  cases  just  cited  that  the  deposit  must  be  metallifer- 
ous, and  holds  that  gilsonite  when  appearing  as  a  vein 
in  rock  in  place,  though  non-metallic,  is  subject  to  lode 
location.  Of  this  decision  Mr.  Morrison  in  his  work  on 
Mining  Rights,  says:  ''It  remains  for  tlie  ultimate 
adjudication  of  the  Federal  Supreme  Court  before  we 
can  concede  that  it  is  a  correct  exposition  of  the  law." 
l^.forrison  (14th)  Ed.,  p.  243.  ilssuming,  however,  tliat 
tlie  Supreme  Court  v/ould  hold  that  a  non-metallic 
mineral  may  be  located  as  lode,  the  Webb  case  well  illus- 
trates the  principle  that  general  statements  of  the 
Supreme  Court  defining  a  vein  or  lode  as  metal  bearing 
are  to  be  considered  in  connection  with  the  facts  of  the 
particular  case  before  the  court  and  not  as  controlling 
in  a  case  wherein  the  court  is  called  upon  to  determine 
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lieynalds  vs.  Iron  Silver  Mining  Co.,  IIG  U.  S., 
687;  29  L.  Ed.,  774,  777. 

**Witli  practical  unanimity  the  authorities  are 
to  the  effect  that  to  constitute  a  vein  or  lode  within 
the  meaning  of  the  statute,  the  mineral  deposit  must 
be  borne  in  rock  in  place.  Mineral-bearing  rock,  in 
place,  or  equivalent  terms,  are  invariably  used  in 
defining  what  the  law  contemplates  as  a  vein  or 
lode.  Quartz  or  other  rock  in  place  bearing  gold, 
silver,  etc.,  are  the  terms  used  in  the  statute.  Two 
distinct  constituent  elements  of  vein  matter  or  sub- 
stance are  clearly  recognized  as  essential;  the  rock, 
and  the  mineral  borne  in  the  rock.  To  this  extent, 
therefore,  a  general  definition  applicable  to  all  cases 
may  be  given,  namely:  that  a  vein  or  lode  to  be 
locatable  and  patentable  under  the  mining  laws 
must  possess  the  elements  of  rock  in  place  bearing 
one  or  more  of  the  minerals  specified  in  the  statute, 
or  some  other  mineral  that  would  be  embraced 
within  the  words,  ^ other  valuable  deposits.'  " 

Henderson  vs.  Fulton,  85  Land  Dec,  652,  662. 

"A  right  to  a  lode  can  only  be  initiated  by  loca- 
tion, and  the  statute  declares  that  no  location  can 
be  made  until  the  discovery  of  a  lode  or  vein  hearing 
metal.*' 

Iron  Silver  Mining  Co.  vs.  Mike  &  Starr  Min. 
Co.,  143  U.  S.,  394;  36  L.  Ed.,  201,  210. 

**By  'veins  or  lodes'  as  lioi-e  used,  are  meant 
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tliey  be  seen.  Their  existence  may  be  determined 
by  assay  and  analysis.  Id:  Hjanan  vs.  Wheeler 
(C.  C),  29  Fed.,  347;  Mining  Company  vs.  Cliees- 
man,  116  U.  S.,  529,  6  Snp.  Ct.,  481,  28  L.  Ed.,  712. 
Tlie  controlling  characteristic  of  a  vein  is  a  continu- 
ous bod}^  of  mineral-bearing  rock  in  place,  in  the 
mass  of  the  surrounding  formation.  If  it  possesses 
these  requisites  and  carry  mineral  in  appreciable 
quantities,  it  is  a  mineral-bearing  vein,  within  the 
meaning  of  the  law,  even  though  its  boundaries  may 
not  have  been  ascertained/' 

Beals  vs.  Cone  (Col.),  62  Pac,  948,  952,  953. 

"The  veins,  lodes  or  fissures  mentioned  in  Sec- 
tion 2320  are  found  in  the  surrounding  rock,  and 
are  described  and  defined  in  the  case  of  Iron  Silver 
Co.  vs.  Cheesman  (ante.  712),  recently  decided  in 
this  court.  Placer  mines,  though  said  by  the  statute 
to  include  all  other  deposits  of  mineral  matter,  are 
those  in  which  this  mineral  is  generally  found  in  tli<^ 
softer  material  which  covers  the  earth's  surface, 
and  not  among  the  rocks  beneath.  The  one  is  only 
available  by  following  this  vein  into  its  stony  case 
in  the  bowels  of  the  earth,  detaching  and  bringin.^ 
it  to  the  surface  and  subjecting  it  to  crushing,  melt- 
ing and  other  processes  by  which  the  precious  meta! 
is  separated  from  the  ore  of  which  it  is  a  part.  In 
the  other,  the  more  usual  way  is  to  take  the  soft, 
earthy  matter  in  whicli  the  particles  of  mineral  are 
loosely  mingled  and  by  filtration  separate  the  one 
from  the  other." 
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Eureka  case,  4  Saw.,  302,  and  other  deci.sious  fol- 
lowing and  referring  to  that.  In  the  Eureka  case, 
Mr.  Justice  Field  of  the  Suprenite  Court  of  the 
United  States,  said:  'We  are  of  the  opinion  that 
the  term  (lode)  as  used  in  the  Acts  of  Congress 
is  applicable  to  any  zone  or  belt  of  mineralized  rock 
lying  witliin  boundaries  clearly  separating  it  from 
the  neighboring  rock.  It  includes,  to  use  the  lan- 
guage cited  by  counsel,  'all  deposits  of  mineral 
matter  found  through  a  mineralized  zone  or  belt, 
coming  from  the  same  source,  impressed  with  the 
same  forms,  and  appearing  to  have  been  created 
by  the  same  process.'  This  definition  would  not 
include  a  bed  of  gravel  from  which  particles  of  gold 
may  te  washed.  The  words  'mineralized  rock'  were 
evidently  intended  to  qualify  the  last  as  well  as  the 

first  sentence." 

******* 

"In  practical  mining,  the  terms  'vein'  or  'lode' 
applies  to  all  deposits  of  mineralized  matter  within 
any  zone  or  belt  of  mineralized  rock  separated  from 
the  neighboring  rock  by  well-d'efined  boundaries, 
and  tjie  discoverer  of  sucli  a  deposit  may  locate  it 
as  a  vein  or  lode.  In  this  sense  tliese  terms  were 
employed  in  the  several  Acts  of  Congress  relating 
to  mining  locations." 

Hayes  vs.  Laviguino   (riah),  3.3  Pac,  1029. 

"The  distinguishing  feature  between  a  vein 
and  the  foi-ntation  enclosiiis^-  it  may  be  visible.  It 
must  have  boundaries,  but  it  is  not  necessary  tiiat 
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CENTURY   DICTIONARY. 


'^Lode—A  metalliferous'  deposit  having  moiro 
or  less  of  a  vein-like  character— that  is,  having  a 
certain  degree  of  regularity,  and  being  confined 
within  walls.  Lode  as  used  by  miners  is  nearly 
synonymous  with  the  tenn  vein  as  employed  by 
geologists,  etc.  The  word  would  not  be  used  for  a 
flat,  stratified  mass." 

CENTURY   DICTIONARY. 

"Veins  are  aggregations  of  mineral  matter  in 
fissures  of  rocks.  Lodes  are  therefore  aggregations 
of  mineral  matter  containing  ores  in  fissures." 

Von  Cotta's  "Treatise  on  Ore  Deposits,"  Sec. 
16  (Prime's  Translation). 

"The  word  'lode'  is  properly  defined  as  a  'zone 
or  belt  of  mineralized  rock  lying  within  boundaries 
clearly  separating  it  from  the  neighboring  rock'  and 
does  not  apply  to  a  bed  of  gravel  from  which  par- 
ticles of  gold  may  be  washed,  although  such  gravel 
may  be  enclosed  v^^itliin  defined  boundaries." 

Gregory  vs.  Pershbaker  (Cal.),  14  Pac,  401. 

The  court  in  the  last  case  cited  discusses  the  defi- 
nition of  Justice  Field  in  the  Eiureka  case,  and  in  pass- 
ing upon  the  contention  that  the  deposit  was  lode,  uses 
the  following  language : 

"In  support   of  their   view,   counsel    cited   the 
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in  fissures,  of  certain  mineral  matter,  usually  in  a 
purer  and  more  sparry  form  than  they  exist  in  the 
rocks.  The  accumulation  has  in  all  cases  taken 
place  subsequently  to  the  fonnation  of  the  fissure 
and  by  slow  process." 

In  Con.  Wyoming  Gold  Mining  Company  vs.  Cham- 
pion, 63  Fed.,  pp.  544,  545,  it  is  said : 

''To  constitute  a  vein  it  is  not  absolutely  neces- 
sary that  there  should  be  a  clean  fissure  filled  with 
mineral,  but  it  may  and  does  exist  when  filled  in 
IDlaces  with  other  matter.  The  fissure  should,  of 
course,  have  form  and  be  well  defined,  with  hanging 
and  foot  walls." 

The   following  are   other  definitions : 

"Vein— An  occurrence  of  ore,  usually  dissem- 
inated through  a  gangue  or  veinstone,  and  having 
a  more  or  less  regular  development  in  length,  width 

and  depth." 

******* 

"A  vein  and  a  lode  are,  in  comomn  usage,  es- 
sentially the  same  thing,  the  former  being  ratlier 
the  scientific,  the  latter  tha  miner's  name  for  it." 

******* 

"A  bed  of  rock  forming  a  member  of  a  strati- 
fied formation,  with  which  it  was  synchronously  de- 
posited, cannot  properly  be  called  a  vein  or  lode, 
even  if  it  has  metalliferous  matter  generally  dis- 
seminated through  it  in  quantity  sufficient  to  be 
worth  working." 
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dition,  must  be  metalliferous— must  contain  some 
kind  of  mineral  of  value  so  as  to  distinguish  it 
from  the  country  rock. 

'*The  books  tell  us  that  vein-making  fissures  have 
been  formed  by  contraction  or  drying,  as  in  argil- 
laceous stratum,  or  on  cooling  from  fusion  or  from 
heat  attending  metamorphism ;  by  subterranean 
movements,  pre-eminently  those  which  have  at- 
tended mountain  making;  by  the  disruptive  or  ex- 
pansive action  of  vapors  resulting  from  volcanic 
action;  and  by  corroding  vapors,  or  by  solutions 
from  the  deep,  which  sometimes  enlarge  the  fissures, 
especially  where  the  rock  is  limestone.  (Dana, 
Manual  of  Geology).  Fissures  formed  througii 
volcanic  action  and  enlarged  by  corroding  solutions 
and  vapors,  are  deep-seated,  and  frequently  contain 
large  cavities.  That  the  vein  in  question  was  so 
formed  by  such  action,  and  solutions  or  vapors 
appears  from  the  testimony  as  we  have  already 
observed.  It  will  be  perceived  that  to  define  the 
word  'vein,'  that  represents  a  thing  of  so  many 
and  varied  characteristics,  is  a  matter  attended 
with  difficulty.  Especially  is  this  true  if  such  defi- 
nition, in  view  of  the  statutes  which  deal  with  min- 
eral-bearing veins  only,  is  to  convey  an  accurate 
idea  of  the  thing  itself." 

La  Conte  in  his  "Elements  of  Geology,"  page  234, 
says : 

"True  veins,   then,   are   accumulations,   mostly 
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"In  determining  the  question  before  us,  how- 
ever, whether  the  finding  of  the  court  was  war- 
ranted by  the  evidence,  it  is  imijortant  to  consider 
what  constitutes  a  vein  or  lode.  It  will  hardly 
be  contended  that  merely  because  rock  is  broken, 
crushed,  shattered  or  even  fissured,  it  contains  a 
vein  within  the  meaning  of  the  laws  of  Congress. 
All  miners  of  any  experience  as  well  as  men  of 
scientific  research,  know  that  such  occurrence  may 
be  found  in  the  most  barren  country.  Something 
more  is  necessary  to  dignify  that  kind  of  material 
with  the  character  of  a  vein  or  lode." 

Grand  Central  Mining  Co.  vs.  Mammoth  Mining 
Co.   (Utah),  83  Pac,  679. 

This  expression  coincides  with  what  we  have  here- 
tofore stated,  that  it  cannot  be  said  that  any  given 
deposit  is  a  vein  or  lode  from  the  simple  fact  that  it 
possesses  any  one,  or  even  several,  of  the  characteristics 
specified  in  certain  definitions.  As  we  have  heretofore 
shown,  the  mere  fact  that  it  is  rock  in  place  is  not 
sufficient  to  render  it  subject  to  lode  location,  nor  is  it 
(•"•ufficient,  as  stated  above,  to  find  broken,  crushed, 
shattered  or  fissured  rock.  We  must  broaden  our  in- 
quiry and  ascertain  whether  the  particular  deposit  in 
question  before  the  court,  possesses  not  merely  one 
characteristic  but  all  the  characteristics  which  go  to 
constitute  it  a  vein  or  lode.  The  court  in  the  above 
case  continues: 

"The  material,  whatever  eiss'  mux  be  its  con- 
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Again,  in  speaking  of  mineral  deposits  in  irregiilar 
fomis  (XCXX),  it  is  said: 

"It  is  certain  that  they  were  not  deposited  in 
the  limestone  bed  when  it  was  formed.  On  the  con- 
trary, they  were  deposited  in  their  present  position 
*  *  *  long  after  the  formation  and  consolidation 
of  the  limestone." 
Again  (CX) : 

"Generally  speaking,  it  would  seem  to  the 
author  that  an  ore  body,  to  be  regarded  in  the  eye 
of  the  law  as  a  Mode,'  and  which  will  be  given  all 
the  legal  attributes  which  belong  to  true  lodes,  must 
not  only  possess  reasonable  continuity,  but  must 
in  itself  represent  some  well  defined  and  reasonably 
regTilar  main  channel  of  mineralization,  through 
which  the  hot  water  and  vapors  asciended,  and  in 
which  or  along  which  they  deposited  their  mineral 
solutions.     This  is  an  almost  infallible  test." 

"A  vein  or  lode  authorized  to  be  located  is 
a  seam  or  fissure  in  the  earth's  crust  filled  with 
quartz  or  with  some  other  kind  of  rock  in  place, 
carrying  gold,  silver,  or  other  valuable  mineral 
deposits  named  in  the  statute." 

Jupiter  Mining  Co.  vs.  Bodie  Con.  Mining  Co., 
11  Fed.,  675. 

"What,  then,  is  a  quartz  lode!  It  is  a  fissure 
or  seam  in  the  country  rock  filled  with  quartz  mat- 
ter bearing  gold  or  silver,  etc." 

Poote  vs.  National  Mining  Co.,  2  Mont.,  402. 
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decided,  but  their  possible  bearing  on  alJ  other  cases 
is  seldom  completely  investigated." 

It  is  quite  apparent  that  the  question  as  to  whether 
this  deposit  of  calcium  phosphate  is  a  ''vein"  or  "lode" 
is  not  to  be  determined  by  arbitrarily  including  it  within 
the  broad  definitions  and  general  statemieuts  of  the  court 
m  the  Eureka  case  and  the  Cheesman  case,  as  was  done 
by  the  Circuit  Court  of  Appels  for  the  Eighth  Circuit 

in  San  Fi-ancisco  Chemical  Co.  vs.  Duffield  et  al, 

Fed.,   ,  for  those  definitions  were  not  announced 

when  the  question  of  the  classification  of  calcium  phos- 
phate or  any  similar  deposit  having  a  like  origin,  a  like 
appearance,  or  a  similar  use,  was  under  consideration.  In 
order  to  properly  classify  this  deposit  we  must  ascertain 
what  are  the  characteristics  of  lodes  or  veins  as  they 
are  known  to  practical  miners,  and  to  the  mining  indus- 
try.    Let  us  see  what  these  characteristics  are: 

CHARACTERISTICS  OF  VEINS. 

In  the  work  entitled  ''The  Law  of  Mines  and  Mining 
in  the  United  States,"  by  Barringer  and  Adams,  the 
following  appears  in  the  geological  preface  (XCIX) : 

"Generally  speaking,  a  vein  or  lode  represents 
some  break  or  rift  in  the  rocky  crust  of  the  earth, 
usually  penetrating  to  a  great  depth,  through  which 
channel  mineralized  waters  have  ascended,  and 
in  which,  on  the  sides  of  which,  or  in  the  rocks 
adjacent  to  which,  they  have  deposited  their  mineral 
solutions  until  these  have  slo\vl\-  filled  and  choked 
uj)  the  crevice." 
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Tlie  term  is  not  susceptible  of  arbitrary  definition 
applicable  to  every  case.  It  must  be  controlled  in 
a  measure,  at  least,  by  the  conditions  of  locality 
and  deposit.    Clieesman  vs.  Slireeve,  40  Fed.,  878." 

Beals  vs.  Cone  (Col.),  62  Pac,  948,  952,  943. 

Tlie  Interior  Department,  also,  has  said: 

''That  it  has  been  difficult,  if  not  impracticable, 
to  give  any  broad  and  general  definition  controlling 
as  to  all  features  and  in  all  cases  is  beyond  doubt. 
*  *  *  The  authorities  recognize  that  definitions 
have  been  given  in  some  of  the  states  and  mining 
districts  that  would  not  be  applicable  to  conditions 
in  other  states  and  mining  districts." 

Henderson  vs.  Fulton,  35  L.  Dec,  652,  663. 

In  Cohens  vs.  Virginia,  6  Wheaton,  262;  5  L.  Ed, 
257,  290,  Chief  Justice  Marshall  said: 

''It  is  a  maxim  not  to  be  disregarded,  that  gen- 
eral expressions,  in  every  opinion,  are  to  be  taken 
in  connection  with  the  case  in  which  those  expres- 
sions are  used.  If  they  go  beyond  the  case,  they 
may  be  respected,  but  ought  not  to  control  tlie 
judgment  in  a  subsequent  suit  when  the  very  point 
is  presented  for  decision.  The  reason  of  this  maxim 
is  obvious.  The  question  actually  before  the  court 
is  investigated  with  care  and  considered  in  its  full 
extent.  Other  principles  which  may  serve  to  illus- 
trate it  are  considered  in  their  relation  to  the  case 
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Mr.  Justice  Field  himself,  clearly  recognized  the 
principle  which  should  control  in  reaching  a  conclusion 
in  this  case.    To  quote : 

"It  is  more  important  that  tlie  court  should  be 
right  upon  later  and  more  elaborate  consideration 
of  the  cases  than  consistent  with  previous  declara- 
tions. Those  doctrines  only  will  eventually  stand 
which  bear  the  strictest  examination  and  the  test 
of  experience." 

Barden  vs.  Northern  Pac.  R.  R.  Co.,  154  U.  S., 
322 ;  38  L.  Ed.,  1000. 

In  Book  vs.  Justice  Mining  Co.,  58  Fed.,  121,  it  is 
said: 

"The  definitions  of  a  vein  or  lode,  as  given  in 
the  authorities,  are,  as  before  stated,  instructive, 
and  worthy  of  consideration.  Their  application  to 
any  given  case  must  he  determined  hy  reference  to 
the  special  facts  ivhich  existed  in  the  particular 
mining  district  where  the  lodes  under  consideration 
ivere  located,  in  connection  uith  the  facts  of  the 
case  before  the  court/' 

As  stated  in  tlie  Eureka  case. 

"It  is  difficult  to  give  any  definition  of  this  term 
(vein)  as  understood  and  used  in  the  Acts  of  Con- 
gress which  will  not  be  suljjeet  to  criticism." 

And  the  Supreme  Court  of  Colorado  has  said: 

"Manj'  definitions  of  veins  have  been  given, 
varying  according  to  the  facts  under  consideration. 
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Now  it  was  under  the  conditions  above  detailed  that 
the  foregoing  definitions  were  announced.  In  both 
cases  the  deposits,  without  question,  possessed  the  char- 
actei-istics  of  veins;  that  is,  they  were  deposits  of  min- 
eral hearing  rock  lying  within  crevices,  fissures  or  frac- 
tures made  by  the  forces  of  nature  into  which  this 
mineral  bearing  rock  had  been  injected,  and  the  only 
question  determined  in  tlie  Eureka  case  was  whetliier 
one  or  more  lodes  or  veins  existed  within  the  zone  in 
controversy,  and  in  the  case  of  Iron  Silver  Mining 
Company  vs.  Cheesman,  as  to  whether  the  lode  or  vein 
claimed  by  the  defendant  was  a  part  of  the  lode  or 
vein  claimed  by  the  plaintiff. 

Under  these  conditions,  it  cannot,  of  course,  be 
reasonably  contended  that  the  court  intended  to  decide 
that  every  valuable  deposit  of  mineral  within  well  de- 
fined walls,  is  a  lode  or  vein.  It  was  not  necessary 
for  the  court  to  render  such  a  decision.  This  is  clear 
from  the  following  statement  of  the  trial  court  in  the 
Olieesman  case,  8  Fed.,  301 : 

"The  words  used  in  the  statute  to  designate 
mineral  deposit  in  rock  in  place  are  S^ein,'  'lode,' 
and  'ledge,'  and  these  are  supposed  to  be  nearly 
synonymous  in  meaning.  However  these  words  may 
differ  in  meaning,  it  is  not  important  in  this  case 
to  look  for  a  distinction  between  them.  Nor  is  it 
important  to  define  their  meaning  in  a  manner  thai 
may  he  accepted  in  all  cases.  Any  effort  so  to  de- 
fine them  woidd  probahly  result  in  a  failure;  hut 
we  must  seek  for  a  meaning  which  uill  enable  us 
to  reach  a  conclusion  in  this  case." 
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bear  iu  mind  the  circumstances  under  which  tliese  ex- 
pressions were  used,  that  is,  the  facts  and  conditions 
presented  for  the  court's  consideration.  No  definition 
should  be  accepted  as  a  precedent  unless  the  court  be- 
lieves that  it  was  intended  to  apply  to  conditions  pre- 
&ented  in  the  case  under  consideration.  In  the  Eureka 
case  the  question  was  not  whether  the  deposit  was  lode 
or  placer,  but  whether  in  its  fonnation  and  manner 
of  occurrence  the  deposit  consisted  of  one  or  several 
lodes.  The  court  found  the  formation  to  be  a  lime- 
stone which  by  the  forces  of  nature  had  been  broken 
and  crushed,  and  wherein  existed  fissures,  crevices  and 
chambers  into  which  had  been  injected  in  solution  the 
metal  bearing  rock. 

In  the  case  of  Iron  Silver  Mining  Company  vs. 
Cheesman,  supra,  the  question  of  lode  against  placer 
was  not  in  issue,  but  the  observations  of  the  court  were 
made  in  connection  with  a  determination  of  the  ques- 
tion as  to  whether  a  certain  deposit  claimed  by  the  de- 
fendant as  the  "Smuggler  Lode"  apexed  in  and  was 
a  part  of  the  plaintiff's  "Lime  Lode."  This  question 
liad  been  submitted  to  the  jury,  which  had  rendered  a 
verdict  in  favor  of  the  defendant  upon  the  theory  that 
the  ground  was  so  broken  and  disjointed  and  the  sev- 
eral parts  so  intermingled  that  the  "Smuggler  Lode" 
was  not  a  part  of  the  "Lime  Lode."  The  trial  court 
in  its  instructions  recognized  the  existence  of  the  fis- 
sures and  crevices,  and  the  jury  detennined  simply 
tliat  the  fissure  and  crevice  claimed  by  the  plaintiff 
was  not  continuous  to  the  extent  of  taking  on  its  dip 
the  dei)osit  of  the  defendant. 
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tial  to  the  definition  of  a  lode,  in  tlie  judgment  of 
geologists.  But  to  the  practical  miner,  the  fissure 
and  its  walls  are  only  of  importance  as  indicating 
the  boundaries  within  which  he  may  look  for  and 
reasonably  expect  to  find  the  ore  he  seeks.  A  con- 
tinuous body  of  mineralized  rock,  lying  within  any 
other  well-defined  boundaries  on  the  earth's  sur- 
face and  under  it,  would  equally  constitute,  in  his 
eyes,  a  lode.  We  are  of  opinion,  therefore,  that 
the  term  as  used  in  the  Acts  of  Congress  is  appli- 
cable to  any  zone  or  belt  of  mineralized  rock  lying 
within  boundaries  clearly  separating  it  from  the 
neighboring  rock.  It  includes,  to  use  the  language 
cited  by  counsel,  all  deposits  of  mineral  matter 
found  throughout  a  mineralized  zone  or  belt  coming 
from  the  same  source,  impressed  with  the  same 
forms  and  appearing  to  have  been  created  by  the 
same  processes." 

In  Iron  Silver  Mining  Company  vs.  Cheesman,  116 
U.  S.,  529;  29  L.  Ed.,  712,  this  definition  is  quoted  witli 
approval,  as  is  also  the  statement  of  Judge  Hallett  in 
Stevens  vs.  Williams,  1  McCrary,  488,  to-wit:  "In  gen- 
eral it  may  be  said  that  a  lode  or  vein  is  a  body  of 
mineral  or  a  mineral  body  of  rock  within  defined  bound- 
^lries  in  the  general  mass  of  the  mountain." 

The  definitions  above  given  are  quoted  and  relied 
upon  by  complainants,  and  they  claim  that  the  deposit 
of  calciiun  phosphate  in  question  comes  within  their 
terms  as  a  body  of  mineralized  rock  within  defined 
boundaries  in  the  general  mass  of  the  mountain.  In 
considering   these   definitions,    however,    the   court    will 
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the  word  as  used    in   the   mining   law.     in    the   Eureka 
case,  4  Sawyer,  302,  Justice  Field  states : 

''The  Act  of  Congress,  186G,  provided  for  the 
acquisition  of  a  patent  by  any  person  or  associa- 
tion of  persons  claiming  a  vein  or  lode  of  quartz  or 
or  rock  in  place  bearing  gold,  silver,  cinnabar  or 
copper." 

"The  Act  of  1872  speaks  of  veins  or  lodes  of 
quartz  or  other  rock  in  j^lace,  bearing  similar  metals 
or  ores.  Any  definition  of  the  terms  should,  there- 
fore, be  sufficiently  broad  to  embrace  deposits  of 
the  several  metals  or  ores  herein  mentioned.  In 
the  construction  of  the  statutes,  general  terms  must 
receive  that  interpretation  which  will  include  all 
the  instances  enumerated  as  comprehended  by  them. 
The  definition  of  a  lode  given  by  geologists  is  that 
of  a  fissure  in  the  earth's  crust  filled  with  mineral 
matier,  or  more  accurately,  as  aggTegations  of  min- 
eral matter  containing  ores  in  fissures.  (See  Von 
Cotta's  "Treatise  on  Ore  I>e posits,"  Prime's  Trans- 
lation, 26).  But  miners  used  the  term  before  geolo- 
gists attempted  to  give  it  a  definition." 

After  quoting  some  of  the  testimony,  Justice  Field 
Ijroceeds : 

"It  is  difficult  to  give  any  definition  of  the 
term,  as  understood  and  used  in  the  Acts  of  Con 
gress,  which  will  not  be  subject  to  criticism.  A 
fissure  in  the  earth's  crust,  an  opening  in  its  rocks 
and  strata  made  by  some  force  of  nature,  in  which 
the  mineral  is  deposited,  would  seem  to  be  esseu- 
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mining  how  it  should  be  located.  The  real  question  is 
whether  the  mineral,  whatever  it  may  be,  is  in  the  form 
of  a  vein  in  rock  in  place,  as  was  the  case  with  the 
gilsonite  deposit.  However,  since  we  are  pointing  out 
the  cliaracteristies  of  veins  which  are  not  possessed 
by  the  calcium  phosphate  deposit,  we  call  attention  to 
the  testimony  to  show  that  it  is  different  from  a  lode 
formation  as  the  Supreme  Court  defines  it,  in  that  the 
mineral  is  non-metallic. 

Mr.  Wilson,  a  witness  for  ajipellees,  testified: 

Q.     Now,  Mr.  Wilson,  you  say  that  the  mineral 
has  the  usual  form  of  mineral-within  this  deposit^ 
A.     Yes,  sir. 

Q.     That  is  what  is  known,  is  it  not,  as  a  non- 
metallic   mineral  ? 

A.     A  non-metallic  mineral,  yes.      (Reo.,  435). 
There  is  in  the  evidence  no  di s]mte  ujion  this  point. 

TEE  DEPOSIT  IS  NOT  A  SUBSTANCE  WHICH 
HAS  BEEN  FORCED  BY  INTERNAL  HEAT 
AND  PRESSURE  FROM  THE  DEPTHS  '"OF 
THE  EARTH  IN  THE  FORM  OF  SOLUTIONS 
AND  CASES,  AND  WHICH,  FOLLOWING  THE 
LINE  OF  LEAST  RESISTANCE,  HAS  FOUND 
ITS  WAY  INTO  A  RIFT  OR  CREVICE  IN  THE 
EARTH'S  CRUST  AND  THEREAFTER  BE 
COME  SOLIDIFIED. 

This  proposition  needs  no  discussion  because  all  tiie 
geologists  admit  that  the  deporsit  is  sedimentary  and 
was  laid  dov>m  in  water  in  a  horizontal  position. 
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THE  BED  OF  CALCIUM  PHOSPHATE  WAS  NOT 
FORMED  BY  A  PROCESS  OF  REPLACE- 
MENT  AS   IS    THE    CASE    WITH 
BEDDED  VEINS. 

Mr.  Sterling,  in  liis  testimony,  suggests  that  tln.^ 
deposit  might  liave  been  formed  by  the  phosphate  ma- 
terials replacing  a  bed  of  limestone.  This  suggestion 
finds  no  support  when  the  deposit  is  examined.  Where 
replacement  has  taken  place  there  are  always  portions 
of  the  replaced  stratum  which  have  not  been  dissolved 
away.  For  example,  where  lead  deposits  are  found  as 
bedded  veins,  the  solution  has  disintegrated  a  portion  of 
the  limestone  bed,  but  other  portions  of  that  bed  were 
not  dissolved  but  remain  in  their  original  position,  the 
solutions  having  eaten  out  and  filled  an  irregular  chan- 
nel along  the  bed.  In  this  deposit  of  rock  phosphate 
no  other  rock  or  deposit  is  found.  No  portions  of  a 
dissimilar  rock  exist.  The  calcium  phosphate  itseli:* 
occupies  the  whole  plane  and  is  in  itself  the  original 
stratum.  (Rec,  566,  820,  823).  As  stated  by  Mr. 
Weeks : 

"There  is  no  evidence— no  indication  at  any  of 
the  many  points  that  1  have  examined  this  phos- 
phate bed,  of  a  replacement  process.  *  *  *  Jn 
this  bed  of  phosphate  we  find  no  particles  of  lime- 
stone or  particles  of  other  substances  that  might 
have  been— some  parts  of  them— replaced.  The  bed 
itself  is  everywhere  composed  of  these  grains,  or 
oolites,  and  tlie  material  which  cements  them  to- 
gether, and  we  never  find  anything  else  in  it.'* 
(Rec,  566). 
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At  this  point  we  call  to  mind  that  appellants,  in 
their  brief,  set  forth  a  quotation  from  Lindley  and 
cited  the  case  of  Jones  vs.  Prospect  Mining  Co.  (Nev.), 
31  Pac,  642,  to  the  effect  that  it  is  '^ utterly  impracti- 
cable and  useless  tO'  attempt  to  draw  a  distinction  based 
upon  the  mode  or  manner  or  time"  of  the  deposition 
of  a  mineral  deposit,  as  it  is  "but  little  more  than  a 
matter  of  mere  speculation."  Such  is  not  the  condi- 
tion with  respect  to  calcium  phosphate,  foir  it  is  agreed 
by  the  witnesses  of  both  parties  that  this  deposit  is 
sedimentary;  that  it  was  laid  down  in  water  and  that 
it  is  a  stratum  of  the  Carboniferous  Age,  so  the  element 
of  speculation  is  not  present  in  this  case.  Furthermore, 
notwithstanding  the  expression  of  these  authorities,  we 
contend  that  it  would  be  utterly  impossible  for  the 
court  to  intelligently  classify  this  deposit  without  an 
understanding  of  its  origin,  nature  and  use  as  well  as  the 
present  manner  of  occurrence  thereof.  Should  the  court 
simply  say  it  is  "rock  in  place"  and'  therefore  lode? 
As  we  have  shown,  such  a  premise  would  not  justify  the 
conclusion.  It  must  ascertain  whether  the  deposit  is  a 
vein  in  rock  iu  place  and  this  question  can  only  be  de 
termined  by  comparing  the  deposit  with  veins  as  the.v^ 
have  been  defined  by  the  courts. 

PHOSPHATE  ROCK  NOT   VALUABLE   FOR  ANY^ 

PARTICULAR  MINERAL  CONTENT,  BUT 

ONLY  AS  A   WHOLE. 

MJr.  Guy  Sterling,  the  chief  witness  for  the  appel- 
lants, represented  himself  as  an  ex})ert  on  calcium 
phosphate,  and  testified  that  it   is  used  as  a   fertilizer 
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and  is  coniniercially  valuable  for  that  purpose  ouly 
(Rec,  342),  though  as  to  the  rock  phosphate  in  ciontro- 
versy  he  did  not  know  where  it  was  shipped,  or  what 
it  was  used  for  (Rec,  341) ;  that  he  had  never  sold  or 
bought  a  pound  of  it  (Rec,  405).  According  to  Mr. 
Sterling,  the  calcium  phosphate  deposit  is  not  a  placer 
because  it  is  mined  for  its  mineral  content,  phosphorus, 
and  is  not  mined  and  used  as  a  whole  as  is  gypsum, 
limestone,  building  stone,  cement,  etc.  (Rec,  346-351) 
Let  us  see  how  he  sustains  this  assertion: 

Q.  Now  isn't  it  true  that  it  is  not  mined  for 
that  at  all,  but  for  the  combination  of  the  calcium 
and  pliosphoric  acid? 

A.  No,  the  essential  value  of  the  rock  is  due  to 
its  phosphorous  contents. 

Q.  And  not  for  its  iihosphoric  contents  in 
connection  or  in  combination  with  calcium? 

A.  No;  if  you  had  a  pure  bed  of  phosphorus 
—well,  I  will  ]nit  it  another  way— if  it  was  possible 
to  get  phosphorus  l>y  itself,  it  would  be  very  easy 
to  get  the  lime  and  other  things  to  mix  with  this. 

Q.     Tliat  is  true,  but  isn't   it  true  that   it   is 
valuable  because  of  the  calcium  that  is  now  in  com- 
bination with  the  phosjihoric  acid? 
A.     I  don't  think  so. 

Q.  Now,  is  there  a  i)iarticle  of  phosphorus  in 
this  rock? 

A.  I  don't  say  that  there  is— there  is  phos- 
phorus in  it,  but  not  in  the  unoombined  form. 

Q.  They  don't  mine  it  in  order  to  get  out  any 
l)Iios])horus  in  the  uucombined  form! 
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A.  Not  for  fertilizing,  but  they  do  when  they 
want  phosphorus. 

Q.  I  am  asking  about  the  fertilizers,  that  is 
what  it  is  mined  for. 

A.     Not  exclusively. 

Q.     Out  of  these  beds! 

A.  It  may  be  now,  but  that  does  not  apply  to 
the  future, 

Q,     There  is  not  an}-  phosphorus  in  it? 

A.     Not  uncombined. 

Q.     And  they  don't  mine  it  for  phosphorus! 

A.  They  do  not  now,  but  they  may  mine  phos- 
phate rock  for  phosphorus. 

Q.  They  do  not,  and  you  don't  know  of  any 
institution,  or  place  where  phosphate  rock,  this 
phosphate  rock  in  this  deposit  that  we  are  speaking 
of,  this  phosphate  rock  is  treated  to  extract  the 
phosphorus ! 

A.  You  are  referring  now  directly  and  ex- 
clusively to  this! 

Q.     I  am  referring,— 

A.     The  claims  shown  on  Exhi]>it  No.  1! 

Q.     Yes. 

A.  I  don't  know  where  that  is  shipped  to,  or 
what  it  is  used  for.     (Eec,  339-341), 

Here  we  have  the  statement  of  this  expert  for  the 
complainants  that  the  rock  is  mined  for  the  mineral 
content,  phosphorus;  that  tlie  only  commercial  use  of 
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tli-e  rock  is  for  fertilizing;  that  for  fertilizing  purposes 
no  phosphorus  is  extracted  from  the  rock,  nor  is  it  mined 
for  the  purpose  of  extracting  any  phosphorus;  that  it 
does  not  contain  phosphorus  in  the  uncombined  form; 
and  to  these  several  contradictory  statements  he  adds 
that  he  does  not  know  what  the  rock  is  mined  and  used 
for.    But  let  us  go  a  little  farther  with  this  expert : 

Q.  Do  you  mean  to  say  that  it  is  mined  for 
the  purpose  of  getting  this  phosphorus  out? 

A.  To  put  that  phosphorus  in  shape  for  tli^ 
plants  to  use. 

Q.  Now,  don't  you  know,  Mr.  Sterling,  that 
the  plant  cannot  use  phosphorus  not  combined,  and 
could  not  take  it  up! 

A.     T  did  not  say  it  did. 

Q.     Could  it? 

A.     Not  unless  it  was  in  soluble  form. 

Q.  Could  they  take  up  phosphorus  uncom- 
bined ? 

A.  They  could  if  in  a  soluble  form,  for  all  1 
know. 

Q.     Do  you  knowf 

A.     I  don*t  know. 

Q.     As  a  chemist? 

A.  I  believe  they  could  if  it  was  in  a  soluble 
form. 


Q.     Did  you  ever  Imow  or  hear  of  such  a  thing 
as  phosphoi-us  in  solution,  uncombined  phosphorus? 
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A.  No;  I  don't  believe  it  will  go  in  solution 
alone. 

Q.  And  therefore  the  plants  could  not  take 
it  up! 

A.    As  I  say,  it  has  got  to  be  in  solution. 

Q.  It  would  be  in  solution,  it  must  be,  in  order 
to  take  it  upf 

A.     The  phosphorus? 

Q.    Yes. 

A.  You  can  put  it  in  the  shape  of  phosphoric 
acid. 

Q.  You  said  you  wanted  it  in  solution.  I  am 
asking  you  how  you  can  get  it  in  solution? 

A.  By  making  phosphoiric  acid  out  of  it, 
and  it  is — 

Q.     Is  it  phosphorus! 

A.  It  is  not  phosphorus  uncombined,  but  phos- 
phoric acid. 

Q.  So  that  phosphorus  uncombined  is  not  a 
soluble  substance,  then! 

A.     Not  in  water. 

Q.     It  is  not  a  soluble  substance! 

A.     Not  in  water.     (Rec,  343,  344). 

What  an  evident  attempt  on  the  part  of  this  witness 
to  avoid  stating  the  true  condition.  He  first  states  that 
the  deposit  is  mined  for  the  phosphorus,  then  he  states 
that  the  phosphorus  cannot  be  used  unless  it  is  com- 
bined with  something  else,  but  he  will  not  admit  that 
the  calcium  with  the  phosphoric  acid  makes  the  com- 
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bination  whicli  renders  the  dej^osit  valuable  rather  than 
the  phosphoric  acid  alone.  After  considerable  sjiar- 
ring,  however,  he  did  finally  admit  that  the  deposit 
was  valuable  as  calcium  phosphate,  and  that  the  calcium 
was  a  material  element  in  the  value  of  the  rock,  as  the 
following  will  show: 

Q.     Mr.    Sterling,    in    relation    to    this,    where 
calcium  oxide  is  used  as  a  fertilizer. 
A.     Calcium  oxide? 

Q.  Did  you  not  testify  yesterday  that  it  was 
used  commercially  f 

A.     I  have  testified  yesterday  that  calcium  sul- 
phate was  used  as  a  fertilizer;  you  may  call  it— 
Q.     "Well,  that   is  commonly  called  gypsum? 
A.    Yes,  sir. 

Q.  But  I  am  talking  about  calcium  oxide.  Cal- 
cium oxide  is  used  as  a  fertilizer,  I  mean  the  rock 
alone? 

A.     Limestone  is,  yes. 

Q.     Slacked  lime? 

A.  Yes,  sir.  I  suppose  slacked  lime  might  be 
used,  too. 

Q.  Now,  then,  that  is  used  for  the  benefit  which 
will  accrue  to  the  land  from  the  action  of  the  cal- 
cium on  the  land? 

A.  Well,  I  must  state  that  I  do  not— T  am  not 
absolutely  sure  that  T  know  of  any  calcium  oxide. 
You  mean  hydrate  of  calcium? 

Q.    Well,  it  is  slacked  lime? 
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A.  Well,  I  don't  think  it  is  proper  to  call  it 
calcium  oxide. 

Q.  If  that  is  not  the  proper  term  for  it,  an<{ 
if  I  have  given  it  wrong,  answer  as  to  what  it  is. 

A.  Slacked  lime  might  be  used  just  exactly 
as  h'mestone  is  used.    To  sort  of  neutralize  the— 

Q.    Alkali? 

A.  No,  sir— well,  it  might  be  used  to  neutralize 
some  of  the  alkalies,  to  correct  any  acidity  there 
might  be  in  the  soil. 

Q.  And  as  a  matter  of  fact,  it  is  the  calcium 
in  it  that  has  that  effect? 

A.  Well,  calcium  with  an  earth  alkali,  and 
sometimes  with  some  other  alkalies,  will  make  a 
chemical  combination  and  have  a  sweetening  effect. 

Q.  Wlien  slacked  lime  is  used  for  the  purpose 
.stated  isn't  it  true  that  it  is  for  the  purpose  of 
sweetening-  the  land,  so  to  speak? 

A.  That  is  what  would  l)e  used  to  neutralize 
the  acidity. 

Q.  And  therefore  it  is  tlie  calcium  in  it  that 
has  that  effect,  isn't  it? 

A.    Yes,  sir;  partly. 

Q.  And  the  calcium  phosphate  would  have  like 
effect,  would  it  not! 

A.  Why,  I  don't  know,  I  must  say,  whether 
calcium  phosphate  could  be  In-oken  up  by  any  other 
alkali;  it  might  have  that  effect. 

Q.  I  am  speaking  about  calcium  phosphate  as 
it  is  used  as  a  fertilizer.     Would  not  the  calcium 
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trnite  and  operate  to  a  degree  in  the  saine  way  that 
the  calcium  in  this  lime  would  operate! 

A.     As  I  say,  I  don't  know;  I  don't  think  so. 

Q.     Why  do  you  say  you  do  not  think  so? 

A.  Because  calcium  hydrate,  that  which  is  'i 
combination  of  hydrogen  and  oxygen  and  calcium, 
would  act  upon,  for  instance,  some  of  the  sodium 
salts  or  potfissium  salts,  or  with  some  weak  organic 
acid,  where  calcium  phosphate  would  not  be 
effective. 

Q.  Do  you  mean  to  say  that  this  calcium  that 
IS  in  the  calcium  phosphate  would  be  of  no  benefit 
whatever  upon  the  land! 

A.     Not  in  the  sense  that— 

Q.     Would  it   in  any  sense! 

A.  It  would  })e  so  very  slow— it  is  so  insoluble 
under  ordinary  conditions  that  for  any  practical 
effect  I  would  consider  it  useless. 

Q.     But  after  the  treatment! 

A.     After  the  treatment,  that  is  another  matter. 

Q.  Well,  then,  after  the  treatment,  as  you  have 
explained  the  treatment,  as  I  understand  it,  after 
the  treatment  has  been  given  to  the  calcium  phos- 
phate rock,  then  would  not  the  calcium  in  that  rock 
have  a  beneficial  effect  as  a  fertilizing  element  on 
the  land! 

A.  Aftei-  the  treatment? 

Q.  That  is  what  I  say. 

A.  The  calcium  — 

Q.  Can't  you  answer  that  (|uest.ion  yes  or  no? 
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A.  I  am  going  to.  After  the  treatment  the 
calcium  phosphate  is  changed  into  different  forms 
of  calcium  phosphate,  some  of  which  is  soluble  and 
a  part  of  the  calcium  is  changed  into  calcium  sul- 
phate, that  is,  gypsum,  by  this  treatment,  and  that, 
of  course,  the  gypsum  so  far  as  it  extends,  would 
have  just  the  same  effect  there  as  if  it  was  applied 
raw. 

Q.  How  about  the  balance  of  the  calcium  that 
is  not  changed  to  a  sulphate? 

A.  It  is  still  in  combination  with  the  phos- 
phoric acid,  and  it  is  in  soluble  shape.  My  opinion 
would  be  it  would  not  have  this  neutralizing  effect, 
because  they  are  acid  calcium  phosphates. 

Q.  And  it  is  your  information,  and  do  you 
state  positively,  that  tliis  treatment  changes  this 
calcium  into  calcium  sulphate? 

A.     Part  of  it. 

Q.     Did  you  analyze  it  I 

A.     I  know  it  from  the  chemical   formula. 

Q.  And  that  this  calcium  in  this  rock,  after  its 
treatment,  has  no  effect  upon  the  land  at  all  bene- 
cially? 

A.  I  did  not  say  that  at  all;  I  said  it  has  no 
neutralizing  effect. 

Q.  I  am  not  asking  about  neutralizing  effect : 
I  am  asking  if  it  has  any  beneficial  effect,  and  will 
you  not  answer  my  question? 

A.     I  sa}'  I  doubt  whether  calcium  itself,  ex- 
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cept  that  wliicli  is  clianged  into  gypsum,  lias  any 
beneficial  effect. 

Q.  Would'  you  say  that  any  portion  of  it 
would  have  any  beneficial  effect? 

A.  The  part  changed  into  gypsum  would  have 
some  beneficial  effect. 

Q.     What  proportion  is  that?    You  don't  know? 

A.    Yes. 

Q.     l\niat  proportion? 

A.  Wliy,  f  can  tell  it  by  referring  to  a  work 
on  chemistry. 

Q.  Well,  state  your  opinion  without  sucli 
reference. 

A.  I  say  there  is  a  lot  of  formula  that  would 
be  useless  for  anybody  to  attempt  to  remember. 

Q.  T  did  not  ask  you  that;  I  asked  you  if  you 
knew  what  ]>roportion  of  a  given  quantity  of  sul- 
phate—or calcium  phosphate— would  be  changed  to 
gypsum,  can  you  tell! 

A.     Yes,  I  think  I  can. 
******* 

Q.     Go  ahead  and  let  us  have  it. 

A.  This  (witness  refers  to  a  certain  samp'o 
of  phosphate  rock)  happens  to  be  a  high  grade 
piece  of  rock.  It  carried  81  per  cent  of  calcium 
phosphate,  and  1.1  per  cent  of  carbonate  of  lime, 
and  tliere  is  a  little  magnesia,  a  little  iron,  and  a 
small  amount  of  insoluble  materil.  Now,  my  opinion 
would  be,  when  t'lat  was  treated  with  suljihuric  acid, 
that  one-third   of  tl)e  calcium   in   the  81    per   cent 
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which  goes  to  make  up  the  calcium  phosphate  in 
this  sample,  would  be  changed  to  gypsum,  and  that 
all  of  this  11  per  cent  of  calcium  carbonate  would 
be  changed  into  gypsum. 

Q.  So  you  would  have  there  in  the  100  per  cent 
of  this  rock,  27  plus  11,  equalling  38,  approximately, 
per  cent  of  that  irock  which  would  be  changed  into 
gypsum,  which  would  have  some  beneficial  etfect? 

A.  It  would  have,  as  I  have  before  stated,  a 
mechanical  and  perhaps  a  chemical  beneficial  effe(;t 
upon  the  soil. 

Q.  Now,  the  other  rock  from  any  other  por- 
tion of  these  claims  which  are  in  question  in  this 
controversy,  would  have  the  same  proportionate 
benefit,  considering  the  quality  of  rock,  that  this 
would  have? 

A.  If  they  have  the  same  proportion  of  ingre- 
dients it  would  be  just  the  same,  but  we  have  to 
keep  in  mind  all  the  while  that  it  requires  that 
chemical  treatm.ent  to  bring  about  that  condition. 

Q.  Do  you  not  know,  Mr.  Sterling,  that  this 
phosphate  rock,  this  particular  rock,  perhaps  out 
of  these  claims,  and  phosphate  rock  such  as  this  is, 
is  used  in  its  natural  condition  just  as  it  is  taken 
out  of  the  ground? 

A.  I  don't  know,  but  I  have  heard  of  it,  but 
I  don't  know  of  any  company  that  makes  a  business 
of  preparing  and  using  and  selling  raw  rock  in  any 
quantity  in  tliat  way  directly. 

Q.     There  may  be  some,  may  there  not :' 
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A.    Yes,  sir. 

Q.     And  if  it  was  so  used  it  would  be  beneficial  ? 

A.  In  time,  but  there  would  not  be  anytbint^ 
beneficial  owing  to  the  lime  or  gypsum;  it  would  be 
simply  during  the  grad'ual  dissolving  of  the  calcium 
phosi)liate  by  the  elements. 

Q.     And  that  would  be  beneficial? 

A.  Or  that  the  phosphorus  would  become  in 
such  a  condition  it  would  be  taken  up  by  the  plant, 
and  the  calcium  would  undoubtedly  be  set  free  and 
have  a  neutralizing  effect  on  tlie  soil. 

Q.     To  that  extent  it  would  be  beneficial? 
A.     Yes,  sir. 

Q.  As  it  dissolved  it  would  have  that  beneficial 
effect  itself  in  time? 

A.     I  think  so.     (Rec.,  397-404). 

So  Mr.  Sterling  finally  admits  that  whether  the  rock 
is  used  in  the  prepared  or  the  natural  form  the  calcium 
does  have  a  beneficial  effect  upon  the  soil. 

Because  Mr.  Weeks,  a  witness  for  appellee,  classified 
r.rsenic  and  antimony  as  non-metals,  counsel  says  his 
testimony  is  entitled  to  no  weiight.  Mr.  Wilson,  appel- 
lants' witness,  who  is  a  chemist,  says  that  it  is  uncertain 
how  these  two  substances  should  be  classified  (Rec,  435). 
But  assuming  that  Mr.  Weeks  is  in  error  (and  counsel 
says  he  is— Appellants'  Brief,  93,  94),  the  cjuality  of 
his  testimony  is  very  far  sui)erior  to  the  biased  state- 
ments of  this  man  Sterling,  upon  whom  appellants  place 
their  chief  reliance,  and  who  is  so  anxious  to  see  ajipel- 
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lants  prevail  that  in  order  to  avoid  the  admission  that 
calcium  phosphate  should  be  subject  to  the  same  form 
of  location  as  calcium  sulphate  or  gypsutn,  as  it  is  com- 
monly cailed,  declares  that  calcium  phosphate  is  not 
locatable  as  placer  because  it  is  treated  chemically  after 
it  is  mined  (Rec,  349),  and  that  the  manner  of  locating 
it  should  be  determined  by  the  manner  of  such  treat- 
ment (Rec,  358).  Not  only  in  his  testimony  above  quoted, 
but  throughout  his  entire  cross-examination,  Mr,  Sterling 
qualifies,  equivocates,  trims  and  sidesteps  in  his  attemint 
to  avoid  any  statement  of  fact  which  might  operate  in 
favor  of  appellee,  and  he  convicts  himself  of  being  not 
only  prejudiced  and  unfair,  but  deliberate  in  his  attempt 
to  conceal  the  truth. 

Notwithstanding  counsel's  refusal  to  accord  his  tes- 
timony proper  credit,  the  evidence  shows  that  Mr.  Weeks 
has  not  only  studied  phosphate  rock  and  the  method  or 
its  treatment  (Rec,  545,  546),  but  has  purchased  and 
used  the  rock  both  in  its  prepared  and  unprepared  state 
(Riec,  545  and  549).  He  therefore  should  know  for  what 
purpose  the  calcium  phosphate  is  mined  and  for  what 
it  is  valuable.    He  testifies: 

Q.  What  proportion  of  calcium  phosphate  does 
this  rock  contain  that  is  found  in  these  beds  on  this 
Xoroperty— on  these  claims  in  question  ? 

A.     It  goes  about  70  ]>er  cent. 

Q.  And  is  it  mined  or  used  for  iiliosphorus  or 
for  any  phosphorus  content  in  it? 

A.     No,   sir;   there   never   has   been   any   plios 
phorus  made  from  this  rock  that  T  know  of. 
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Q.  Is  the  calcium— the  constituent  of  calcimn 
tliat  is  found  in  this  rock— of  beneficial  use  as  a  fer- 
tilizer on  the  landl? 

A.     Yes,  sir. 

Q.     And  what  effect  does  it  have? 

A.  The  effect  of  the  calcium  in  the  calciimn 
phosphate  is  similar  to  tliat  of  ordinary  lime,  which 
we  put  u]ton  the  soil  to  sweeten  it. 

Q.  What  would  be  the  effect  of  using  the  phos- 
})lioric  acid  that  is  Avithin  this  deposit,  if  the  caleiur-i 
were  extracted  and  the  phosphoric  acid  alone  was 
used  f 

A.  Well,  J  don't  tiiink  you  could  use  it  in  that 
way.  You  would  have  to  have  some  material  to  carry 
your  pbosplioric  acid,  in  order  to  put  it  upon  the  soil. 

Q.  If  it  could  be  carried,  what  would  be  the 
effect  of  it?    Would  it  be  beneficial  or  otherwise? 

A.  Well,  I  don't  know.  I  tliink  it  would  be 
entirely  speculation  to  say  what  would  be  the  result. 

Q.  ?Iow  does  the  phosphoric  acid  act  upon  the 
land,  as  compared  witli  the  calcium  that  is  in  this 
calcium  phos])hate,  and  how  do  the  two  act  together 
as  a  fertilizer? 

A.  Well,  the  calcium— the  combined  calcium 
phosphate  which  is  in  the  fertilizer,  acts  in  two  ways, 
one  of  which  furnishes  ]>hosplioric  acid  for  use  to 
the  growing  plant,  and  the  calcium,  which  is  the 
chemical  combination,  acts  in  sweetening  tlie  land, 
or  in  changing  its  mechanical  condition  so  as  to 
ini])rove  the  (juality  of  the  soil. 
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Q.  Is  it  essential  that  calcium  be  used  iu  con- 
nection with  this  phosphoric  acid  in  this  deposit  for 
fertilizing  purposes? 

A.    Yes,  sir. 

Q.  Now,  in  the  preparation  of  this  rock,  is 
there  any  sorting  of  it,  or  any  part  of  it  that  is  not 
nsed  as  fertilizer? 

A.     None  at  all;  it  is  all  used. 

Q.  And  is  there  any  part  of  it  that  is  not  bene- 
ficial to  the  land  when  treated  as  you  have  de- 
scribed it? 

A.  Well,  it  is  such  a  small  ]iart  that  it  is  al- 
most infinitesimal.  There  is  a  small  amount  of 
silica  shown  in  various  chemical  analysis  that  would 
probably  neither  be  beneficial  nor  othein;vise  to  it, 
but  it  is  exceedingly  small. 

Q.     But  speaking  of  calcium  phosphate  itself: 
is  there  any  part  of  it  that  is  not  l>eneficiai! 
A.     No,  sir. 

Q.  And  is  this  })hosp]]ate  rock  mined  and  used 
as  a  whole? 

A.     Yes,  sir.     (Rec,  547,  548). 

Q.  You  spoke  of  the  plant  taking  up  tlie  cal- 
cium phosphate.  T  will  ask  you  wJiether  or  not  this 
phosphoric  acid  is  the  only  constituent  which  is  used 
by  the  plant? 

A.  No,  I  don't  think  so.  Tliere  is  some  lime 
that  is  used  by  practically  all  plants;  and  undoubt- 
edly some  of  the  lime  or  gypsum  wiiicb   is   in  the 
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treated  fertilizer  would  be  used  by  the  plant.     (Tr., 
p.  224). 

Q.  For  what  pur))Ose  is  gypsum  used,  ^h\ 
Weeks,   I  mean  for   fertilizing  purposes'? 

A.  In  the  same  way  that  we  use  lime  for  treat- 
ing soil  which  is  becoming  very  sour  and  will  not 
yield  paying  crops. 

Q.  And  wdiat  effect  does  the  calcium  in  the 
calcium  phosi)hate  have.  Does  it  have  a  different 
effect,  or  the  same  effect,  or  a  similar  effect  to  the 
gj'^psum  or  lime? 

A.  My  own  experiments,  if  you  may  call  them 
such,  show  that  the  calcium  phosphate  will  sweeten 
the  soil  to  a  very  considerable  extent,  and  doubtless 
in  the  same  w^ay,  the  same  chemical  combinations 
taking  place,  and  the  chemical  conditions  being 
made,  that  occur  wn'th  lime. 

Q.  What  i>ro])ortion  of  this  calcium  phosphate 
is  calcium,  wliat  ])er  cent  approximately? 

A.  T  have  forgotten  exactly;  calcium  carbonate 
runs  up  to  something  like  30  per  cent. 

(().  fn  what  states,  Mr.  Weeks,  from  your  study 
of  this  question,  have  experiments  been  made  a's 
to  the  ])rofitable  use  of  this  phosphate  rock  in  its 
raw  state,  and  covering  what  periods  of  time? 

A.  Experiments  have  been  made  with  the  raw 
phosphate  rock  in  Maine,  Massachusetts,  Rhode 
Island,  Pennsylvania,  Maryland,  Ohio  and  Illinois. 
They    are   <'X])eriment.s   of   wbat   are   known    as    the 
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United  States  Experiment  Stations,  conducted  mider 
the  Agricultural  Department,  and  those  experiments 
cover  a  period  of  from  five  years  as  a  minimum, 
in  Illinois,  to  21  years  as  a  maximum  in  Massa- 
chusetts. 

Q.     And  compared  with  the  use  of  the  rock  in 
its  treated  state,  what  do  those  experiments  show? 

A.  In  the  various  puhlications  which  I  have 
read  describing  those  experiments,  the  summary  or 
conclusion  is  that  under  proper  conditions  (where 
a  large  amount  of  humus  exists),  the  raw  phosphat-3 
rock  is  worth  probably  double  what  the  treated  rock  is. 
The  experiments  in  Maryland  were  conducted  at  the 
station  at  College  Park.  I  have  been  there  a  good 
many  times,  in  different  seasons  and  at  different 
years,  watching  the  results  of  these  experiments, 
and  it  was  as  a  result  of  these  personal  observa 
tions  there  in  the  field  that  I  began  the  use  of  the 
raw  rock  upon  my  own  farm. 

Q.  And  in  the  conduct  of  these  experiments  I 
will  ask  you  whether  or  not  there  is  any  sorting 
process,  or  whether  the  rock  is  used  as  a  whole? 

A.  Well,  so  far  as  I  know,  there  is  no  sorting 
process.  The  material  as  it  comes  out  of  the  sack 
as  you  buy  raw  rock,  looks  like  raw  ground  ])hos- 
phate  rock.     (Eec,  549-551). 

We  have  quoted  extensively  from  the  evidence  upo'i 
tiie  question  of  the  character  and  valuable  properties  of 
this  rock  in  order  to  convince  the  court  that  our  conten- 
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lion  is  well  founded  that  the  characteristics  of  a  vein, 
to-wit,  rock  in  place  bearing  a  certain  valuable  mineral 
to  be  extracted,  is  not  present  in  this  deposit.  The 
foregoing  testimony  clearly  shows  that  tliis  calcium 
phosphate  is  not  valuable,  is  not  sought  after,  is  not 
mined  or  used  for  any  particular  mineral,  but  is  mined 
and  used,  and  is,  vplnahle  only  for  the  combination  of 
calcium  and  i)hospli07-ic  acid;  the  calcium  as  well  as 
the  phosphoric  acid  being  a  necessary  and  beneficial  con- 
stituent just  as  it  is  beneiicial  in  g\^psum  and  lime.  Cal- 
cium phosphate  belongs  to  the  same  category  of  mineral 
deposits  as  g;^^psum,  OTano.  limestone,  borax,  salt,  kaolin, 
cement,  etc.  This  is  evident  from  the  authorities  (Mor- 
jrii-on  on  Mining  Eights,  14th  Ed.,  p.  243;  Sliammel  on 
Mining  Mineral  &  Geological  Law,  pp.  58,  277;  Outlines 
of  Mining  Law  by  C.  B.  Jack,  ]>.  70,  Index  p.  115),  as 
well  as  from  the  testimony  of  Mr.  Wilson,  who  states  ai 
pages  4o8  and  439  of  the  transcript  that  calcium  pho.--- 
])hate  is  composed  of  the  metal  calcium  (this  metal,  liow- 
ever,  is  not  in  its  metallic  form  when  in  combination), 
and  the  non-metallic  mineral  phosphoric  acid;  salt,  o^' 
the  metal  sodium  in  combination  with  tlie  non-metallis^ 
mineral  chlorine;  gypsum,  of  the  metal  calcium  in  com- 
bination with  the  non-metallic  mineral  sulphur;  lime 
stone,  of  the  metal  cah'ium  in  combination  with  the  non- 
metallic  mineral  carbonic  acid,  and  all  these  deposits 
are  mined,  are  of  commercial  value  and  are  used  as  a 
whole.  The  deposit  is  a  bed  just  as  the  deposits  above 
named  are  beds.  Encyclopedia  Britannica,  9th  Ed.,  in 
the  article  on  "Mining,"  classifies  mineral  deposits  as 
follows: 
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A.  Tabular  Deposits.     1.     Beds. 

2.     Mineral  veins  or 
lodes. 

B.  Masses- 

In  discussing  "beds"  it  is  said: 

''Geology  teaches  us  that  a  large  i)roportion  of 
the  rocks  met  with  at  the  surface  of  the  earth  con- 
sist of  substances  arranged  in  distinct  layers,  owing 
to  the  fact  that  these  rocks  have  been  formed  at  the 
bottom  of  seas,  lakes  or  rivers  by  the  gradual  de- 
position of  sediment,  by  precipitation  from  solu- 
tions, and  by  the  gorwth  or  accumulation  of  animal 
and  vegetable  organisms.  If  any  one  of  these  lay- 
ers consists  of  a  useful  mineral,  or  contains  enough 
to  make  it  valuable,  we  say  that  we  have  a  deposit 
in  the  form  of  a  bed,  stratum  or  seam.  Of  course 
the  most  important  of  all  bedded  or  stratified  depos- 
its is  coal,  but,  in  addition,  we  have  b?ds  of  anthra 
cite,  lignite,  iron  ore,  especially  in  tlie  oolitic  rocks, 
cupriferous  shale,  lead-bearing  sandstone,  silver 
bearing  sandstone,  diamond,  gold,  and  tin-bearing 
gravels,  to  say  nothing  of  siibilmr,  rock-salt,  clays, 
various  kinds  of  stone,  such  as  limestone  and  gyp- 
sum, oil-shale,  alum-shale,  and  slate. 

To  briefly  summarize,  then,  the  evidence  sliows  thai 
the  calcium  phosphate  deposit  lacks  the  following  chai - 
acteristics  of  a  vein,  to-wit: 

1.  It  is  not  found  within  a  lissure,  crevice  o.' 
rift  in  the  earth's  ciaist. 

2.  It    is    not    mineralizrd    or    miucrai-bearing 
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rock,  nor  is  it  valuable  for  any  specific  mineral  con- 
tent, but  only  as  a  whole. 

3.  It  contains  no  metallic  mineral. 

4.  It  was  not  deposited  by  being  forced  from 
the  depths  of  the  earth  by  igneous  action,  nor  was  it 
deposited  by  replacement. 

5.  It  invariably  conforms  to  the  stratification 
in  which  it  is  found  and  does  not  break  through  it 
as  does  a  fissure  vein  or  replace  it,  as  does  a  bedded 
vein. 

6.  It  is  not  foreign  to  the  countiy  rock,  but  is 
of  exactly  the  same  character  (sedimentary)  and 
forms  a  part  of  tlie  earth's  crust  as  originally  laid 
down,  and  occu|)ies  the  same  position  (horizontal)^ 
as  originally  deposited  except  that  in  certain  locali- 
ties it  has  been  given  a  dip  and  a  strike  by  tho 
u])rising  or  folding  of  the  earth. 

In  addition  to  these  distinctive  characteristics,  w> 
will  also  add  that  it  contains  abundant  specimens  of 
fauna,  and  fauna  has  never  been  known  to  exist  in  \ 
vein  though  it  has  been  found  in  the  country  rock  oT 
veins.     (Rec,  577). 

Furthermore,  a  vein  has  an  apex  conforming  to  the 
L'trike  from  which  may  be  determined  the  owner's  rights 
en  the  dip.  This  deposit  does  not  have  an  apex,  but 
simply  an  irregular  exposure  in  various  places  occasion- 
ally along  the  strike,  but  moi-e  often  not,  and  sometimes 
the  exi)osure  (claimed  as  the  ii\)ex  by  the  lode  claim- 
ants), is  actually  on  the  dip  of  the  1)ed   far  below  tli-' 
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highest  point  of  exposure.  For  example,  the  ' '  Tennessee 
lode"  is  located  on  the  exposure  along  the  side  of  a  gulch 
at  right  angles  with  the  strike,  and  having  end  lines 
1500  feet  long  and  side  lines  50  feet  (it  lies  within  the 
patented  Waterloo  placer),  while  the  ''Mt.  Pleasant 
lode"  is  located  on  the  exposure  on  the  upper  side  of 
Montpelier  Creek  channel,  at  variance  with  the  strike, 
ynd  with  the  dip  of  the  deposit  up  the  hill  towards  the 
''Arkansas."  "It  was  not  the  intent  of  the  law  to 
allow  a  person  to  make  his  location  crosswise  of  a  vein 
so  that  the  side  lines  shall  cross  it,  and  thereby  give  him 
the  right  to  follow  the  strike  outside  of  his  side  lines." 
^Mining  Co.  vs.  Tarbet,  98  U.  S.,  463,  467).  Of  all  the 
lode  claims  the  "Hickman"  only  is  located  along  the 
s-trike  (Ecc,  771-772),  and  it  is  not  located  on  the  apex 
(so  called)  of  the  deposit,  for  as  shown  by  the  black 
line  on  Defendant's  Exhibit  2,  the  deposit  occurs  above 
the  "Hickman."  The  same  is  true  of  the  "Obed"  lode. 
As  Mr.  Bell  states,  if  this  deposit  were  locatable  as  lode 
a  location  on  the  "Wilmington"  placer  across  the  gulch 
and  higher  than  the  "Obed"  would  steal  a  third  of  tho 
apex  of  the  "Obed."  (Rec,  766).  The  "Overton"  is 
not  located  on  the  apex;  in  fact,  this  claim  has  no  apex 
It  covers  the  exposure  of  the  de])osit  on  the  lower  side 
of  the  creek  channel  opposite  the  "Mt.  Pleasant,"  tlio 
exposure  shown  on  both  these  claims  liaving  been  due  to 
the  erosion  by  the  creek.  The  "Arkansas"  is  the  upper- 
]nost  location  of  the  very  same  bed  vv'hich  on  its  dip  ex- 
tends down  the  hill  to  the  creek  bed  where,  as  before 
stated,  it  is  again  relocated  both  where  it  emerges  on  the 
"Mt.  Pleasant"  and  where  it  disapjiears  on  the  "Over- 
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ton."  The  very  manner  of  laying  out  these  lode  claims 
is  proof  that  such  a  deposit  as  this  cannot  with  reason, 
he  held  to  he  su])ject  to  lode  location.  It  is  nothing 
more  nor  less  than  a  great  blanket  of  sediment  hundreds 
of  square  miles  in  extent,  exposed  where  the  waters  and' 
snows  of  creeks  and  gulches  have  eroded  the  surfact>j 
leaving  an  irregular  edge  (as  shown  by  the  black  line  oa 
Defendant's  Exhibit  2),  which  dips  and  cuin^es  in  degree 
according  to  the  extent  erosion  hab  ""aken  place;  the 
uplifted  condition  of  the  bed  in  some  localities  being  a 
n?ere  accident  of  nature  and  not  presenting  what  may 
be  termed  the  typical  fo nn  of  the  deposit,  which  may  be 
said  to  be  horizontal,  or  nearly  so. 

It  was  not  the  intention  of  the  law  to  grant  extralat- 
eral  rights  to  a  deposit  of  this  character.  The  law  con- 
templates that  a  discoverer  of  a  vein  may  ]>ursue  it  from 
its  apex  indefinitely  on  its  downward  course  because  n 
vein  occupies  (usually)  a  fracture  of  the  earth's  stratn, 
but  it  does  not  contem]>late  that  lode  locations  shall  bo 
made  on  one  of  the  stratum  itself.  This  deposit  or 
stratum  is  known  to  extend  on  its  dip  for  a  distance  or' 
eight  miles  (Rec,  G80,  735),  and  in  places  is  visible  a-i 
a  continuous  sheet  or  plane  for  a  distance  of  twent) 
miles.  (Rec,  669).  Pui-tliermore,  in  some  localities,  fo'- 
instance,  at  Georgetown,  t])e  deposit  (see  Defendant '^ 
Exhibit  5),  is  folded  and  presents  a  sincline;  on  one 
side  of  the  fold  the  bed  dips  to  the  west  and  on  the  other 
to  the  east.  Were  lode  locations  ever  intended  to  apply 
to  such  a  formation? 

I'ioiii  all  tlu'sc  conditions  it  is  ([uite  apparent  that 
\v\i\h'  calciuiii  j)liosphate  is  "rook  in  i)la('e"  it  is  not  a 
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'Vein,"   and   is    therefore   subject   to   location   only   as 
X)lacer. 

We  shall  now  discuss  the  validity  of  the  lode  loca- 
tions in  view  of  the  circumstances  under  which  they 
were  made. 

LODE  LOCATIONS  INVALID. 

It  is  stipulated  that  the  physical  acts  required  by 
law  to  perfect  lode  locations,  were  ]>erformed,  but  with 
the  reservation  that  the  evidence  as  to  the  circum- 
stances under  which  they  were  performed,  shall  be 
given  full  effect.     (Eec,  453,  454). 

It  appears  by  the  pleadings  that  the  premises  in 
controversy  are  valuable  only  for  tlie  calcium  phosphate 
deposit,  and  the  proof  shows  that  discovery  and  assess- 
ment work  was  done  by  appellee  and  its  predecessors 
in  interest  u]>on  the  phosphate  bod.  We  shall  now  pre- 
sent our  reasons  why  appellant's  locations  were  and  are 
invalid. 

LODE  CLAIMANTS  TRESPASSERS. 

We  are  not  unmindful  of  the  decisions  to  tlie  effV-l 
that  known  lodes  within  a  plactr  are  SLibject  to  location 
either  by  the  placer  entryman  himself  or  by  any  othe." 
ijei"son  qualified  under  the  mining  laws  to  locate  mineral 
lands,  but  this  case  does  not  fall  wit'-in  thai  rule.  We 
have  shown  that  this  deposit  in  (juestion  is  not  a  lode, 
but  we  sliall  \)ohit  out  other  considerations  which  justify 
tlie  exception.  Vvliere  the  right  to  locate  a  lode  within 
a  ])la('er  has  been  u})lield   it  has  been  u})oa  tliC   tlivor}- 
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tliat  the  deposit  ascertained  to  be  a  lode  nyus  not  the 
deposit  located  ui»on  by  tlie  placer  claimant  and  the 
deposit  located  as  lode  was  sncli  thnt  the  government 
had  recognized  possession  tliereof  under  lode  locations 
only.  In  such  cases  the  placer  locator  had  discovered 
ynd  was  developing  an  altogether  different  deposit  from 
the  deposit  claimed  by  the  lode  location.  Under  such 
conditions  the  courts  have  ui)held  the  right  of  another 
person  to  locate  upon  a  recognized  lode  formation  which 
the  placer  claimant  did  not  and  could  not  under  the 
law  assume  to  ])ossess,  but  in  this  case  the  conditions  are 
quite  different.  The  calcium  phosphate  bed  is  the  de- 
posit upon  and  for  whicli  the  placer  locations  were  made. 
It  is  the  only  valuable  mineral  deposit  within  tlie  bound- 
aries of  such  locations.  It  is  the  deposit  wliicli  the 
placer  claimant  has  possessed  and  over  whicli  it  has 
exercised  dominion  in  maintaining  its  locations  and  per- 
forming assessment  work.  Under  these  conditions  ap- 
pellants are  certainly  not  to  be  considered  in  the  same 
light  as  one  who  seeks  to  acquire  a  dejiosit  which  the 
placer  locator  does  not  claim,  but  rather  as  deliberat'- 
intruders  and  trespassers.  Appellants  will  argue  that 
defendant  was  not  and  could  not,  by  virtue  of  its  ])lacer 
locations  be  in  ])Ossession  of  the  conflict  area  because  the 
ground  is  not  placer  ground.  In  the  case  of  Clippei* 
Mining  Co.  vs.  Eli  Mining  Co.  (Col.),  (58  Pac,  286,  sub- 
stantially the  same  contention  was  made,  but  the  court 
justified  its  decision  for  the  placer  claimant  upon  the 
ground  that  said  claimant  was  prior  in  time  and  had 
performed  the  annual  assessment  work  required  by  law. 
Tlie  land  had  not  been  classified  as  non-placer  by  the 
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Land  Department  and  the  court  held  that  the  placer 
location  gave  a  right  of  exclusive  possession  such  as  pre- 
vented the  initiation  of  any  rights  by  other  persons  who 
might  prospect  for  or  locate  lodes  thereon.  This  case, 
v;hicli  we  have  heretofore  cited,  clearly  recognizes  that 
where,  as  in  the  case  at  bar,  the  same  ground  is  claimed 
under  different  locations,  the  right  of  possession  is  in 
tlie  prior  locator  who  has  complied  with  the  law  and  that 
to  the  Land  Department  is  left  the  classification  of  such 
land.     To  quote  from  the  opinion  by  Justice  Brewer: 

"It  must,  therefore,  be  accepted  that  the  Pead 
placer  claim  was  duly  located,  that  the  annual  labor 
required  by  law  had  been  ]>erformed  up  to  the  time 
of  the  litigation,  that  there  was  a  subsisting  valid 
placer  location,  and  that  the  lodes  were  discoverei 
by  their  locators  within  the  boundaries  of  the  placer 
claim  subsequently  to  its  location,  so  the  trial  court 
specifically  found,  and  its  finding  was  approved  by 
the  Supreme  Court." 
******* 

"So  far  as  the  record  shows  — and  the  recor«i 
does  not  purport  to  contain  all  the  evidence— ^/i<; 
placer  location  is  still  recognized  in  the  Department 
as  a  valid  location." 

"Such,  also,  was  the  finding  of  the  court;  and 
being  so,  there  is  nothing  to  prevent  a  subsequent 
application  for  a  patent  and  further  testimony  to 
show  the  claimant's  riglit  to  one.  Undoubtedly 
when  the  Department  rejected  the  ai!])lication  fo'- 
patent  it  could  have  gone  further  and  set  aside  th-i 
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l^lacer  location,  (uid  it  can  now  by  direct  proceedings 
upon  notice,  set  it  aside  and  restore  the  land  to  the 
public  domain.  But  it  lias  not  done  so,  and  there- 
fore it  is  useless  to  consider  what  rights  other 
parties  might  then  have." 

Clipper  Mining  Co.  vs.  Eli  Mining  Co.,  194  l^ 
S.,  221,  223;  48  L.  Ed.,  948,  949. 

It  is  our  contention  here,  that  while  appellee  held 
such  possession  of  its  placer  clahns  as  would  satisfy,  or 
be  recognized  by,  the  Land  Department,  appellants  could 
not  prospect  for  lodes  (which  their  agents  were  in  th-3 
Hct  of  doing  when  ordered  off  by  Mr.  Sullivan)  (Rec  , 
491),  or  make  valid  lode  locations.  Did  appellee  havc! 
Tiossession  such  as  the  Land  Department  recognizes  m 
locations  upon  the  deposit  of  calcium  phosphate?  Let 
us  see:  The  Department  prior  to  appellants'  lode  loca- 
tions had  recognized  appellee's  possession  as  a  placer 
claimant  as  sufficient  by  tsie  issuance  of  patent  to  tb  - 
"Waterloo"  placer  in  19i)6;  and  since  tbe  filing  of  th's 
suit  it  has  repeatedly  lecognized  possession  under  place.* 
locations  as  sufficient,  by  tlie  issuance  to  the  Utnli  Fer 
tilizer  &  Chemical  Mfg.  Conipany  of  final  certificates 
which  embrace  more  than  600  acres  of  this  same  deposit 
(Defendant's  ELxhibits  6  and  7,  Eec,  841-843);  and  by 
tlie  issuance  to  appellee  of  a  final  certificate  (Defend- 
ant's E.\hibit  X)  and  jiatent  for  the  "Windward"  placer 
adjoining  the  Montpelier  groujj  involved  herein;  and  for 
the  ''Lay land"  })la(*er  in  tlse  Sublette  range  in  Wyo- 
ming, near  the  claims  involved  in  the  case  before  tJie 
Ciici;:!  Coui't  of  A];i)eals  for  tlie  Fiigbta  Cirruit.     (Do 
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fendant's  Exhibit  8,  Rec,  846-847).  If  possession  in 
tliose  cases  was  a  sufficient  possession  under  the  law, 
was  not  appellee,  having  performed  all  physical  acts  to 
render  its  locations  valid,  in  possession  of  the  premises 
in  controversy  when  the  appellants  attempted  to  make 
their  lode  locations  in  November,  1907?  Was  not  ap- 
pelle's  possession  of  its  placer  claims  at  that  time  just 
as  effectual  as  its  possession  of  the  ''Waterloo"  before 
it  received  patent  therefor,  as  effectual  as  its  possession 
of  the  "Windward"  and  "Layland"  claims;  as  effectual 
as  the  possession  the  Utah  Fertilizer  &  Chemical  Mfg. 
Co.  exercised  with  reference  to  its  claims  near  George- 
town? It  is  quite  apparent  that  in  the  absence  of  a 
classification  of  the  ground  as  non-placer  by  the  Land 
Department,  appellee's  locations  wore  valid  and  their 
right  to  exclusive  possession  comjdete. 

Appellants  set  forth  in  their  brief  the  decision  ol 
the  Assistant  Secretary  of  tlie  Interior  holding  th-j 
Harry'  lode  claim  patentable  and  discussing  in  a  general 
way  the  western  phosphate  deposits.  In  this  decision 
Assistant  Secretary  Adams  refers  to  tlie  report  to  the 
Land  Department  covering  the  "Lorine"  lode  which 
adjoins  the  Harry  lode,  and  upon  tiiis  re})ort  bases  his 
conclusions  as  to  the  character  of  the  deposit.  This 
leport  was  made  by  Mr.  Guy  Sterling,  who  testified  on 
behalf  of  appellants  herein  (Rec,  318;  Appellant's  Brief, 
:!17),  and  the  court  will  notice  tliat  at  tlie  time  Mr.  Ster- 
ling submitted  his  report  he  was  interested  in  lode  loca- 
tions upon  this  very  deposit  of  calcium  phosphate  (Rec, 
380,  381,  391),  notwithstanding  the  fact  tiiat  he  was 
a  Deputy  Mineral   Surveyor  and  that   the   penalty   for 
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such  an  officer  becoming  interested  in  the  imreliase  of 
any  of  the  public  lands,  directly  or  indirectly  is  removaJ 
from  office.  In  re  Bradford,  36  L.  Dec,  Gl.  He  did  not 
inform  the  Department  of  his  interest  in  having  tho 
deposit  declared  to  be  a  lode  in  the  ''Lorine"  case. 
•'Rec,  392).  In  his  report  Mr.  Sterling  indicates  clearh' 
his  prejudice  in  favor  of  lode  locations.  For  example, 
in  describing  the  formation  he  is  careful  to  repeatedly 
designate  tlie  alternating  strata  of  calcium  phosphate 
as  ''veins,"  and  against  the  weight  of  reason  and  con- 
trary to  tlie  facts  clearly  established  by  the  evidence 
suggests  the  process  of  replacement  of  beds  of  limestone 
by  the  phosphate  as  the  probable  manner  of  deposition, 
''riiis  suggestion  was  undoubtedly  made  to  induce  thv> 
classification  of  rock  ])hosphate  with  bedded  veins  when 
in  fact  they  are  totally  dissimilar.  The  report  is  not 
only  highly  colored  and  misleading  in  favor  of  the  lodo 
ilieory,  the  reason  for  which  is  readily  discernible,  but 
it  is  in  many  important  respects  incomplete,  and  exhibits  a 
very  superficial  knowledge  of  the  nature,  character,  origin 
and  use  of  tlie  rock  i)liosphate  deposit  and  should  never 
have  formed  tlie  basis  for  any  action  by  the  departmenl. 
It  is  worthy  of  note  in  this  connection  that  the  de]>arl;- 
ment  ]>articularly  declined  to  have  its  decision  in  the 
"Lorine"  case  considered  as  a  precedent.  In  his  oj^in- 
ion  (not  reported),  the  Connnissioner  of  the  Gener.ii 
Land  Office  states: 

"In  the  introductory  part  of  his  brief,  counsel 
for  the  entryman  states  that  in  tlie  section  of  the 
country  where  these  claims  are  situated  there  seems 
to  exist  a  dix-crsitv  of  o))inion  among  lawyers  acting 
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for  proposed  locators  as  to  whether  the  locations 
in  this  field  should  be  as  'lode'  or  as  'placer'  loca- 
tions, from  which  it  might  be  inferred  that  it  was 
expected  that  the  decision  in  the  several  mineral 
entries  under  consideration  respecting  whether  they 
are  lodes  or  placers  would  forever  set  at  rest  the 
chaotic  state  of  aifairs  in  this  respect  and  make 
certain  that  all  future  phosphate  locations  in  this 
territory  must  be  made  in  conformity  to  the  views 
herein  expressed.  It  is  not  intended  that  this  opin- 
ion shall  have  any  such  effect,  and  it  could  not  have 
any  such  effect  even  if  it  were  so  intended.  This 
opinion  is  designed  to  settle  nothing  but  the  matter 
involved  in  these  entries,  namely :  whetlier  they  may 
be  patented  as  lode  mining  claims  under  Section 
2320  of  the  U.  S.  Revised  Statutes  relating  to  lode 
mining  claims. ' ' 

If  the  Laud  Department  would  not  declare  the 
"Lorine"  lode  decision,  based  on  Sterling's  report,  to  be 
binding  as  a  determination  of  how  calcium  phosphate 
should  be  located,  is  it  reasonable  to  suppose  that  its 
decision  in  the  "Harry"  lode  case  based  on  the  same 
report  is  any  more  conclusive?  The  Harry  lode  decision 
can  not  affect  appellee's  right  to  the  claims  here  in  con- 
troversy; they  can  only  be  passed  on  when  the  matter 
of  their  patentability  as  placer  comes  regularly  before 
the  Department.  The  "Harry"  lode  decision  is  simply 
'oil  adjudication  upon  an  ex  parte  showing  the  same  as 
the  "Lorine"  decision.  In  view  of  these  conditions,  ap 
pellee's  right  of  possession  of  these  chiims  nmst  be 
deemed  to  be  recognized  by  the  Land  ])ei>artment  exactly 
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to  the  same  extent  as  its  possession  prior  to  patent  of 
tlie  ** Waterloo"  and  "Windward"  placers  was  recog- 
nized, and  to  the  same  extent  as  its  possession  of  the 
"Layland"  placer  and  of  other  claims,  in  northern  Utah 
has  been  recognized  by  the  issuance  of  final  certificates 
of  entry  for  said  claims.  None  of  the  ground  embraced 
within  the  claims  here  involved  has  been  classified  as 
Kon-|)lacer  by  the  Land  Department.  Appellee's  posses- 
sion must  certainly  be  deemed  valid  and  therefore  a 
]^ossession  with  which  appellants  had  no  right  to  inter- 
fere and  in  the  face  of  which  they  could  initiate  no  right, 
for,  as  stated  in  Thallman  vs.  Thomas,  III  Fed..  277- 
279,  "A  valid  location  of  public  land  cannot  be  insti- 
tuted while  another  has  tlie  possession  and  right  of 
].)OSsession  under  an  earlier  lawful   location." 

See  also  Clipper  Mining  Co.  vs.  Eli  }*liiiiug  Co, 
supra. 

A  pel  lee,  up  to  the  advent  of  appellants,  had  worked 
its  claims  as  required  by  law,  and  as  shown  by  the 
evidence,  wlien  appellee  was  temporarily  absent,  appel- 
lants attemi)ted  to  establish  themselves.  This  they  could 
not  do.     In  tlie  words  of  Circuit  Judge  Eoss: 

"One  who  is  in  the  actual  possession  of  mining 
claim,  working  it  for  the  mineral  it  contains  and 
claiming  it  under  laws  of  the  United  States,  whether 
the  location  under  which  he  so  claims  is  valid  or 
invalid,  cannot  Ix'  forcibly,  surreptitiously,  clandes 
tinely  or  otherwise  fradulently  intruded  u])on  or 
ousted  while  he  is  asleep  in  his  cabin,  or  tem|)oraril> 
absent  from  his  claim." 
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Nevada  Sierra  Oil   Co.  vs.  Home  Oil   Co.,   98 
Fed.,  673. 

We  call  attention  also  to  another  decision  by  this 
court,  viz:  Cosmos  Exploration  Co.  vs.  Gray  Eagle  Oil 
Co.,  112  Fed.,  4,  wherein  the  court  held  that  land  was 
not  '' vacant  and  open  to  settlement"  when  in  the  actual 
occupancy  of  others;  that  the  fact  of  occupancy  pre- 
vented the  initiation  of  rights  by  other  locators,  and  in 
the  course  of  the  opinion  the  court  calls  attention  to  a 
number  of  cases  which  in  substance  hold  that  locations 
are  invalid  when  made  by  invasion  of  the  actual  posses- 
sion of  another. 

In  Kirk  vs.  Meldrum  (Col.),  ()5  Pac,  634,  it  is  said: 

''Title  to  a  mining  claim  cannot  be  initiated 
by  an  entry  upon  a  prior,  valid  existing  location. 
Moyle  vs.  Bullone,  7  Colo.  App.,  308,  44  Pac,  29 
The  fundamental  principle  governing  the  rights  of 
parties  to  claims  upon  the  public  domain  is  that  the 
bona  fide  occui>ant,  for  a  purpose  recognized  by  the 
law,  is  entitled  to  hold  possession  as  n gainst  one 
subsequently  attempting  to  initiate  title  to  the  same 
premises,  unless  the  latter  establishes  a  state  of 
facts  clearly  demonstrating  tliat  tlio  actual  occupanr 
is   in  possession  without  right." 

In  this  case  the  record  and  the  action  of  the  Laini 
Department  clearly  show  that  i!])j)el!ee  was  in  rightful 
possession  of  tlie  conflict  area  at  the  time  appellant  >• 
lode  locations  were  made  and  thiit  the  prior  location-: 
of  appellee  were  sucli  as  had  been  respected  by  and  sucli 
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as  were  entitled  to  the  respect  of,  the  Land  Department. 

Not  only  were  appellants  trespassers  in  attempting 
to  locate  their  claims,  but  in  face  of  appellee's  protest 
proceeded  with  their  discovery  work.  The  following- 
year,  1908,  they  were  kept  off  the  premises  by  appellee 
and  thereupon  obtained  a  temporary  injunction  to  en- 
able them  to  do  assessment  work.  Appellee  agreed  that 
hi  consideration  of  the  dismissal  of  the  suit  appellants 
might  do  their  assessment  work  for  1908  onhj  (Rec,  170- 
175— not  to  remove  any  other  mineral,  however),  and 
appellants,  after  obtaining  permission  to  go  upon  the 
premises,  remained  thereon  during  the  early  part  of 
1909  and  did  the  work  for  that  j^ear  also  in  violation  of 
the  agreement  (Rec,  169-175).  In  1910  they  again  dis- 
regarded appellee's  protest  against  their  going  upon 
the  premises  (Rec,  168).  Appellants  were  not  only 
trespassers  in  attempting  to  locate,  but  trespassers 
whenever  they  did  work  on  the  ground  except  for  the 
year  1908.  Under  these  conditions  they  could  noi 
initiate  or  acquire  any  rights. 

There  is  an  additional  reason  why  appellants'  lode 
locations  were  and  are  invalid,  even  assuming  for  the 
sake  of  argument  that  the  phosphate  deposit  was  sub- 
ject to  location  as  lode.  It  is  this:  Appellants'  locations 
were  not  made  peaceably. 

LODE  LOCATION  MUST  BE  MADE  PEACEABLY. 

In  speaking  of  lode  within  a  placer,  which  presents 
a  condition  where  the  locators  are  not  seeking  to  acquire 
the  same  deposit,  and  which,  therefore,  does  not  i^resenl 
so  sti'ong  a  case  for  the  i>lacer  locator  as  under  the  con- 
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ditions  in  this  case,  Lindley  in  liis  work  on  Mining  Law, 
says: 

'^"V^^iosoever  first  discovers  the  lode  may  appro- 
priate it  by  complying  with  the  laws  conferrinv? 
privileges  upon  such  discoverer.  If  he  fails  to  do 
so  it  is  open  to  the  next  comer ;  and  this  rule  applies 
to  the  placer  claimant  as  well  as  to  strangers.  If, 
having  discovered  it,  he  fails  to  manifest  his  inten- 
tion to  claim  it  by  appropriating  it  under  the  lode 
laws,  it  may  be  the  subject  of  appropriation  by 
others,  the  same  as  if  it  were  opon  the  public  do- 
main; provided  always,  that  such  appropriation  i.i 
made  and  perfected  peaceahli/  and  in  good  faitJi. 
In  this  respect,  the  same  rules  of  law^  which  govern 
the  locations  of  mineral  land  occupied  or  claimed  bv 
others  under  inchoate  agricultural  holdings,  are  to 
be  applied." 

Lindley,  Vol.  1,  Sec.  413. 

In  discussing  the  question  of  tlie  right  of  a  person 
to  go  ujion  a  homestead  entry  of  another  to  locate 
mining  claims,  the  same  author  states  that  such  right 
exists,  but  adds : 

"But  there  is  another  imjiortant  ])rinciple  which 
is  also  to  be  recognized.  No  rights  under  the  public 
land  laws  can  be  initiated  through  a  trespass.  Wo 
do  not  think  the  law  would  sanction  an  invasion  of 
a  homestead  claimant's  enclosure  for  the  purpose 
of  prospecting  for  minerals." 
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Lindley,  Vol.  1,  Sec.  206. 

See  also 

Clipper  Mining  Co.  vs.  Eli  Mining  Co.,  194  U. 
S.,  221 ;  48  Law  Ed.,  944. 

Costigan,  in  liis  work  on  Mining  Law,  says: 

"No  trespass  must  be  committed  in  making  dis- 
covery and  location,  and  the  location  must  be  made 
peaceably  and  perliaps  not  clandestinely." 

Costigan,  p.  267. 

The  evidenco  sliows  that  all  the  claiiiis  of  the  ap- 
l)ellee,  except  the  Wizard,  were  located  during  tli-.? 
months  of  June,  July  and  August,  1904,  and  that  th-e 
AVizard  claim  was  located  in  December,  1905;  that  ap- 
pellee and  its  predecessors  in  interest  during  each  cal- 
endar year  performed  and  made  proof  in  due  form  ol 
the  required  assessment  work.  These  facts  were  all 
shown  by  the  public  records  and  by  the  workings  upou 
the  ground  and  were  known  to  appellants. 

Notwithstanding  tliat  discoveries  had  been  made, 
corners  established  and  notices  posted  on  November  16tii 
and  17th,  1907,  as  appears  by  the  stipulation  (Rec,  453), 
the  lode  locations  were  not  completed  until  as  to  each 
claim,  the  affidavit  required  by  Section  3216,  Revised 
Codes  of  Idaho,  1909,  had  been  made  and  attached  to 
th.e  copy  of  the  notice  of  location  and  filed  for  record 
with  the  county  recorder,  and  this  was  not  done  until 
Ihc  17tli  day  of  Jamiary,  19;)H.    The  affidavit  so  recjuired 
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of  a  locator  is  to  the  effect  tliat  the  ground  has  not,  to 
the  best  knowledge  and  belief  of  affiant,  been  located,  or 
if  so  located,  that  the  same  has  been  abandoned  or  for- 
feited, and  that  the  affiant  has  opened  new  ground  to  the 
extent  or  depth  of  ten  (10)  feet  as  required  by  the  laws 
of  the  State  of  Idaho. 

The  Supreme  Court  of  Idaho  in  the  case  of  Van 
Buren  vs.  McKinley,  8  Ida.,  93;  66  Pac,  936,  has  de- 
clared that  such  affidavit  is  essential  to  make  a  location 
valid.    To  quote: 

*'It  is  contended  by  counsel  for  appellant  thai 
an  affidavit  is  not  necessary  to  make  a  valid  loca- 
tion; that  the  law  requiring  it  imposes  a  condition 
precedent  upon  citizens  about  to  locate  mining 
ground  not  contemplated  by  the  laws  of  the  United 
States,  and  in  conflict  with  them,  and  therefore  the 
state  law  imiwsing  such  condition  is  absolutely  void. 
Under  the  provisions  of  Section  2322,  Rev.  St.,  U. 
S.,  state,  territory,  and  local  regulations  are  author- 
ized to  be  imposed  as  a  condition  precedent  to  the 
possession  of  mining  claims,  not  in  conflict  with  tha 
laws  of  the  United  States,  llequiring  an  affidavit 
to  be  attached  to  the  location  notice  of  a  mining 
claim  as  provided  by  Section  3104,  Rev.  St.,  is  nor 
in  conflict  with  the  provisions  of  said  Section  2322. 
It  is  a  reasonable  regulation  that  the  legislature  is 
fully  authorized  to  make.  Dunlap  vs.  Pattison 
(Idaho),  42  Pac,  504.  The  Supreme  Court  of  Mon- 
tana in  several  cases  have  held  that  the  statute 
requiring  an  affidavit  to  a  location  notice  of  a  mining- 
claim  was  not  in  contravention  of  the  federal  star- 
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utes.  McBumey  vs.  Berry,  5  Pac,  867;  McCowan 
vs.  McLay,  40  Pac,  602;  Berg  vs.  Koegel,  40  Pac.^ 
605." 

See  also: 

MeBiuney  vs.  Berry  (Mont.),  50  Pac,  867. 
McCowan  vs.  McLay  (Mont.),  40  Pac,  602. 
Kendall  vs.  San  Juan  Silver  Mining  Co.,  14 1 
U.  S.,  658;  .36  L.  Ed.,  583. 

On  December  6,  1907,  Colebath  and  Samson,  em- 
ployes of  appellants,  while  prospecting,  were  ordered 
off  the  premises  by  ]\[r.  Sullivan  (Rec,  490,  491),  and 
Mr.  DufiBeld  was  ordered  off  when  preparing  to  do 
assessment  work  on  January'  6,  1908.  (Rec,  490,  492). 
These  protests  and  objections  of  the  appellee  were, 
therefore,  made  long  prior  to  the  date  when  the  lode 
locations  were  completed,  to-wit:  January  17,  1908 
'.see  Complainants'  Exhibits  2  to  12  inclusive  and  stipu- 
hition  filed  here  February  20,  1913),  the  date  when  the 
affidavit  required  by  the  Idaho  statutes  was  filed  with 
the  copies  of  the  notices  of  location.  In  fact,  these  pro- 
tests were  made  before  the  work  of  opening  new  ground 
referred  to  in  said  affidavit  had  been  done.  Tlie  evi- 
dence, therefore,  shows  without  contradiction,  that  thc^ 
locations  were  not  made  peaceably,  but  in  the  face  ot 
])Ositive  protests  of  the  appellee  made  as  soon  as  appel- 
hints  were  discovered  upon  the  premises.  In  San  Fran- 
cisco  Chemical   Co.   vs.   Duffield,    .  . .  .Fed. ,   the 

Cii-cuit   Court  of  Ai)])eals   was  careful   to   suggest  that 
"tlic.i-c  is  Motliing  to  indicate  tliat  npix'Uec's  enti'v  H])on 
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the  premises  in  question  was  other  than  ''peaceable,'* 
which  is  a  condition  altogether  different  from  that  showa 
by  the  record  in  this  case. 

CONCLUSION. 

Appellants'  claim  is,  at  most,  based  upon  a  technical 
contention.  Notwithstanding  appellee's  locations  were 
made  and  have  been  maintained  in  good  faith,  appellants 
would  nevertheless  exclude  it  from  the  property.  How 
was  appellee's  predecessors  to  determine  how  phosphate 
should  be  located?  Mr.  Bell,  who  is  a  practical  mining 
man,  says  he  would  be  governed  largely  by  the  hand 
books  on  mining.  (Rec,  784),  These  hand  books,  in- 
cluding that  of  Mr.  Jack,  one  of  appellants'  counsel, 
classify  phosphate  as  subject  to  location  as  i)laeer;  Mor- 
rison (14th  Ed.),  p.  243;  and  furtliermore,  the  Land 
Department  had  likewise  so  classified  it  (18  L.  Dec,  58). 
Mr.  Bell  further  states  that  the  ordinary  prospector 
would  not  take  this  deposit  from  its  physical  appear- 
ance to  be  lode  (Rec,  773,  774),  and  the  proof  is  to  the 
effect  that  Mr.  Glenn  of  Montpelier  and  pros]iectors  in 
the  Teton  country  instead  of  taking  it  to  be  a  lode 
formation,  concluded  that  it  was  a  coal  bed.  (Rec. 
551-553,  774). 

Although  appellee,  between  tbe  date  of  the  location 
of  its  claiins  and  the  date  when  a]>]  sell  ants  attempted 
to  make  their  locations,  might  at  any  time  have  located 
upon  the  deposit  as  lode,  its  belief  that  placer  locations 
were  proper  was  confirmed  in  19')G  by  the  issuance  of  the 
patent  for  th.e  "AVatei'loo"  and  it.  therefore,  continue  1 


in  good  faith  to  inaintaiu  its  locations,  and  as  before 
stated,  the  Land  Department  has  since  repeatedly  justi- 
fied appellee's  course.  Appellants  are  simply  claim 
jumpers,  seeking  to  take  adantage  of  wliat  they  con- 
ceive to  be  an  opportunity  to  acquire  property  which 
appellee  as  a  bona  fide  locator  has  always  possessed,  and 
upon  which  it  has  expended  thousands  of  dollars  under 
the  encouragement  of  the  government. 

Under  the  facts,  tlie  law  and  the  equities,  appellee 
was  entitled  to  the  award  of  right  of  possession  and  the 
decree  appealed  from  should  be  affirmed. 
Respectfully  submitted, 
CLARK  &  BUDGE, 

Attorneys  for  Appellee. 
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In  the  Superior  Court  of  the  County  of  Humboldt, 
State  of  California. 

No.  6055. 
HUGH  DAVIS, 

Plaintiff, 

vs. 

METROPOLITAN  REDWOOD  LUMBER  COM- 
PANY, a  Corporation,  and  THOMAS  E.  AT- 
KINSON, 

Defendants. 
Order  for  Removal  to  the  Circuit  Court  of  the  United 
States,  Ninth  Judicial  Circuit,  in  and  for  the 
Northern  District  of  the  State  of  California. 

The  defendant  Metropolitan  Redwood  Lumber 
Company  having  within  the  time  provided  by  law 
filed  its  petition  for  the  removal  of  the  above-entitled 
cause  to  the  Circuit  Court  of  the  United  States,  Ninth 
Judicial  Circuit,  in  and  for  the  Northern  District 
of  California,  and  having  at  the  same  time  offered 
a  bond  in  the  sum  of  Three  Hundred  (300)  Dollars 
with  a  good  and  sufficient  surety,  pursuant  to  the 
statute  in  such  cases  made  and  provided  and  con- 
ditioned according  to  law: 

NOW,  THEREFORE,  THE  COURT  DOES 
HEREBY  APPROVE  and  accept  said  petition, 
and  does  order  that  this  cause  be  removed  for  trial 
to  the  Circuit  Court  of  the  United  States,  Ninth  Ju- 
dicial Circuit,  in  and  for  the  Northern  District  of 
California,  pursuant  to  the  Statute  of  the  United 
States  in  such  cases  made  and  provided,  and  that  all 
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further  proceedings  of  this  court  be  stayed. 
Dated  Sep.  8,  1911. 

CLIFTON  H.  CONNICK, 

Judge. 
Filed  Sept.  8,  1911.     Geo.    W.    Cousins,    County 
Clerk.     By  F.  M.  Kay,  Deputy.     [1*] 


In  the  Superior  Court  of  the  County  of  Humboldt^ 
State  of  California. 

No.  6055. 
HUGH  DAVIS, 

Plaintiff, 
vs. 

METROPOLITAN  REDWOOD  LUMBER  COM- 
PANY, a  Corporation,  and  THOMAS  E.  AT- 
KINSON, 

Defendants. 

Bond  on  Removal. 
KNOW  ALL  MEN  BY  THESE  PRESENTS: 

That  the  undersigned.  United  States  Fidelity  and 
Guaranty  Company,  a  corporation  duly  organized 
and  existing  under  and  by  virtue  of  the  laws  of  the 
State  of  Maryland  and  duly  licensed  tu  transact  a 
surety  business  within  the  State  of  California  is  held 
and  firmly  bound  unto  the  above-entitled  plaintiff, 
his  heirs,  executors,  administrators  and  assigns,  in 
the  sum  of  Three  Hundred  (300)  Dollars,  lawful 
money  of  the  United  States  of  America,  for  the  pay- 
ment of  which  sum  well  and  truly  to  be  made  the 
undersigned  surety  binds  itself,  its   successors   and 

•Page-number  appearing  at  foot  of  page  of  original  certified  Record. 
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assigns,  firmly  by  these  presents. 

THE  CONDITION  of  this  obligation  is  such  that 
whereas,  the  defendant  Metropolitan  Redwood  Lum- 
ber Company,  a  corporation,  has  applied  by  petition 
to  the  above-entitled  court  for  the  removal  of  the 
above-entitled  cause  to  the  Circuit  Court  of  the 
United  States,  Ninth  Judicial  Circuit,  in  and  for 
the  Northern  District  of  the  State  of  California,  for 
further  proceedings,  on  the  grounds  in  the  said  peti- 
tion set  forth,  and  that  all  proceedings  in  said  action 
in  said  Superior  Court  be  stayed : 

NOW,  THEEEFORE,  if  the  said  petitioner  the 
Metropolitan  Redwood  Lumber  Company  shall  enter 
in  said  Circuit  Court  of  the  [2]  United  States, 
Ninth  Judicial  Circuit,  in  and  for  the  Northern  Dis- 
trict of  California,  on  or  before  the  first  day  of  the 
next  ensuing  session,  a  copy  of  the  record  in  said 
suit,  and  shall  pay  or  cause  to  be  paid  all  costs  that 
may  be  aw^arded  therein  by  said  Court,  if  said  Court 
shall  hold  that  said  suit  was  wrongfully  or  improp- 
erly removed  thereto,  then  this  obligation  shall  be 
void;  otherwise  to  remain  in  full  force  and  effect. 

IN  WITNESS  WHEREOF,  said  surety  has 
caused  its  corporate  name  and  seal  to  be  hereunto 
affixed,  this  19th  day  of  July,  1911. 

THE    UNITED    STATES    FIDELITY    & 
GUARANTY  COMPANY. 

By  PETER  BELCHER,         [Seal] 

Attorney  in  Fact. 

[Endorsed]:  Filed  July  20,  1911.  Geo.  W. 
Cousins,  County  Clerk.  By  F.  M.  Kay,  Deputy. 
[3] 
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State  of  California, 
County  of  Humboldt, — ss. 

On  this  19tli  day  of  July,  A.  D.  1911,  before  me, 
J.  P.  Mahan,  a  notary  public  in  and  for  said  county, 
residing  therein,  duly  commissioned  and  sworn,  per- 
sonally appeared  Peter  Belcher,  known  to  me  to  be 
the  person  whose  name  is  subscribed  to  the  within 
instrument  as  the  attorne}^  in  fact  of  the  United 
States  Fidelity  and  Guaranty  Company,  and  the 
said  Peter  Belcher  acknowledged  to  me  that  he  sub- 
scribed the  name  of  the  United  States  Fidelity  and 
Guaranty  Company  thereunto  as  principal  and  his 
own  name  as  attorney  in  fact. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set 
my  hand  and  affixed  my  official  seal,  at  my  office  in 
the  Countj^  of  Humboldt,  the  day  and  year  in  this 
certificate  first  above  written. 

[Seal]  J.  P.  MAHAN, 

Notary  Public,  in  and  for  said  County  of  Humboldt, 
State  of  California. 

[Endorsed] :  Filed  July  20,  1911.  Geo.  W. 
Cousins,  County  Clerk.     By  F.  M.  Kay,  Deputy. 

[4] 
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[Affidavit  of  Thomas  G.  Atkinson.] 

In  the  Superior  Court  of  the  County  of  Humboldt, 

State  of  California. 

HUGH  DAVIS, 

Plaintiff, 

vs. 

METROPOLITAN  REDWOOD  LUMBER  COM- 
PANY (a  Corporation)  and  THOMAS  E. 
ATKINSON, 

Defendants. 

State  of  California, 
County  of  Humboldt, — ss. 

Thomas  G.  Atkinson,  being  first  duly  sworn,  de- 
poses and  says,  that  he  is  one  of  the  defendants 
named  in  the  above-entitled  action  and  erroneously 
called  Thomas  E.  Atkinson;  that  he  is  now  and  was 
at  all  times  in  said  complaint  mentioned  a  resident 
of  the  County  of  Humboldt,  State  of  California. 

That  he  is  now  and  was,  at  all  times  in  said  com- 
plaint mentioned,  the  General  Superintendent  and 
Manager  of  the  Metropolitan  Redwood  Lumber 
Company,  a  corporation,  the  other  of  said  defendants 
above  named;  that  he  is  one  of  the  stockholders  of 
said  corporation  the  Metropolitan  Redwood  Lumber 
Company,  and  has  no  interest  or  estate  in  any  of  the 
property  of  said  corporation,  other  than  the  inter- 
est and  estate  which  he  owns  by  virtue  of  being  one 
of  the  stockholders  thereof;  that  he  has  never  at  any 
of  the  times  mentioned  in  said  complaint,  or  at  all, 
conducted  or  been  interested  in  any  business  what- 
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ever  with  the  said  corporation  as  an  individual,  or 
in  any  [5]  other  capacity,  except  as  a  stockholder 
of  said  corporation  and  as  the  General  Superintend- 
ent and  Manager  thereof,  and  has  no  interest  in  any 
of  the  property  of  said  corporation  and  particularly 
the  property  described  in  the  complaint  herein,  ex- 
cept as  aforesaid. 

That  on  the  15th  day  of  August,  1910,  and  at  the 
time  the  plaintiff  above  named  was  injured  as  al- 
leged in  said  complaint  herein,  and  for  some  time 
prior  thereto,  your  affiant  was  absent  from  the 
county  of  Humboldt.  And  5^our  affiant  further 
avers  that  he  has  been  joined  as  defendant  herein 
fraudulently  and  not  in  good  faith,  and  for  the  sole 
purpose  of  preventing  the  removal  of  this  action  to 
the  Circuit  Court  of  the  United  States,  as  petitioned 
for  by  the  said  corporation. 

THOMAS  G.  ATKINSON. 

Subscribed  and  sworn  to  before  me  this  12  day  of 
August,  1911. 

[Seal]  OTTO  C.  GREGOR, 

Notary  Public  in  and  for  the  County  of  Humboldt, 
State  of  California. 
Due  service  and  a  copy  of  within  admitted  this 
15th  day  of  Aug.,  1911. 

PUTER  &  QUINN, 
Attorneys  for  Plaintiff. 

[Endorsed] :  Filed  Aug.  16,  1911.  Geo.  W.  Cous- 
ins, County  Clerk.     By  F.  M.  Kay,  Deputy.     [6] 
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In  the  Superior  Court  of  the  County  of  Humboldt, 
State  of  California. 

No.  6055. 

HUGH  DAVIS, 

Plaintiff, 
vs. 

METROPOLITAN  REDWOOD  LUMBER  COM- 
PANY, a  Corporation,  and  THOMAS  E.  AT- 
KINSON, 

Defendants. 

Petition  for  Removal  of  Cause  on  the  Grounds  of 
Diverse  Citizenship  to  the  Circuit  Court  of  the 
United  States,  Ninth  Judicial  Circuit,  in  and  for 
the  Northern  District  of  California. 

To  the  Honorable  the  Superior  Court  of  the  State  of 
California,  in  and  for  the  County  of  Humboldt. 

Your  petitioner,  Metropolitan  Redwood  Lumber 
Company,  respectfully  shows: 

I. 

That  it  is  one  of  the  defendants  in  the  above-en- 
titled action;  that  said  action  has  heretofore  been 
commenced  in  the  above-entitled  court  against  your 
petitioner  and  Thomas  E.  Atkinson;  that  said  action 
is  of  a  civil  nature. 

II. 

That  the  time  has  not  elapsed  within  which  your 
petitioner  is  allowed  under  the  rules  of  practice,  the 
laws  of  this  State  and  the  rules  of  this  court  to  ap- 
pear in  the  said  action  and  plead  to  the  complaint  on 
iile  herein,  or  to  take  such  other  action  herein  as  it 
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may  deem  proper,  and  that  your  petitioner  has  not 
heretofore  appeared  herein  or  filed  any  pleadings  or 
made  any  motion  in  the  above-entitled  action. 

III. 

That  the  plaintiff  in  the  above-entitled  action 
claims  in  substance  that  he  is  entitled  to  recover 
from  the  defendants  the  sum  of  Twenty-five  Thou- 
sand (25,000)  Dollars,  as  damages  by  reason  of  the 
alleged  negligence  of  each  of  said  defendants  in  the 
conduct  of  certain  logging  operations,  whereby  it  is 
alleged  in  said  complaint  [7]  the  plaintiff  was  in- 
jured. 

IV. 

That  your  petitioner  disputes  said  claim  and  de- 
nies any  and  all  liability  by  reason  of  any  of  the 
matters  and  things  set  forth  in  said  complaint. 

V. 

That  the  matter  in  dispute  in  this  action  exceeds 
the  sum  of  Two  Thousand  (2,000)  Dollars,  exclusive 
of  interest  and  costs. 

VI. 

That  at  the  time  of  the  filing  of  the  complaint 
herein,  and  at  all  of  the  times  in  said  complaint  men- 
tioned, your  petitioner  was  and  now  is  a  corporation 
organized  and  existing  under  and  by  virtue  of  the 
laws  of  the  State  of  Michigan. 

VII. 

That  the  controversy  in  this  action  between  said 
plaintiff  and  your  petitioner  is  wholly  between  a  cit- 
izen of  the  State  of  California  on  the  one  side  and  a 
corporation  organized  and  existing  under  and  by 
virtue  of  the  laws  of  the  State  of  Michigan  on  the 
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other  side ;  that  said  controversy  is  a  separable  one, 
and  that  while  a  resident  of  this  State  has  also  been 
joined  as  defendant  herein,  your  petitioner  is  in- 
formed and  believes,  and  on  such  information  and 
belief  alleges,  that  said  joinder  was  made  fraudu- 
lently and  not  in  good  faith,  and  was  made  for  the 
purpose  of  preventing  the  removal  of  this  action  to 
the  Circuit  Court  of  the  United  States. 

VIII. 
That  your  petitioner  presents  herewith  a  good  and 
sufficient  bond  as  provided  by  the  Statute  of  the 
United  States  in  such  cases. 

YOUR  PETITIONER  THEREFORE  PRAYS 
that  this  Honorable  Court  proceed  no  further 
herein,  excepting  to  make  an  order  of  removal  as  re- 
quired by  law,  and  to  accept  the  bond  presented 
herewith,  and  that  a  transcript  of  the  record  herein 
be  directed  to  be  made  and  [8]  filed  in  the  Circuit 
Court  of  the  United  States,  Ninth  Judicial  Circuit, 
in  and  for  the  Northern  District  of  California,  as 
provided  by  law. 

METROPOLITAN    REDWOOD    LUMBER 
COMPANY. 

By  THOMAS  G.  ATKINSON, 

President. 
OTTO  C.  GREGOR  and 
MAHAN  &  MAHAN, 

Attorneys  for  Petitioner. 

State  of  California, 
County  of  Humboldt, — ss. 

Thomas  G.  Atkinson,  being  duly  sworn,  deposes 
and  says:  That  deponent  is  an  officer,  to  wit,  the 
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President  of  the  Metropolitan  Redwood  Lumber 
Company,  a  corporation,  one  of  the  defendants  in  the 
above-entitled  action;  that  deponent  has  read  the 
above  and  foregoing  petition  and  knows  the  contents 
thereof;  that  the  same  is  true  of  deponent's  own 
knowledge  except  as  to  the  matters  which  are 
therein  stated  on  deponent's  information  or  belief; 
and  as  to  those  matters,  that  deponent  believes  it  to 
be  true;  that  said  defendant  is  a  corporation,  and 
deponent  makes  this  verification  for  it  and  on  its 
behalf. 

THOMAS  G.  ATKINSON. 

Subscribed  and  sworn  to  before  me  this  19th  day 
of  July,  1911. 

[Seal]  J.  P.  MAHAN, 

Notary  Public  in  and  for  the  County  of  Humboldt, 
State  of  California. 
Due  service  of  the  within  petition  is  hereby  ad- 
mitted this  20th  day  of  July,  1911. 

PUTER  &  QUINN, 
Attorney  for  Plaintiff. 

[Endorsed] :  Filed  Jul.  20,  1911.     Geo.  W.  Cous- 
ins, County  Clerk.     By  F.  M.  Kay,  Deputy.     [9] 
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In  the  Superior  Court  of  the  County  of  Humboldt, 
State  of  California. 

No.  6055. 
HUGH  DAVIS, 

Plaintiff, 

vs. 

METROPOLITAN  REDWOOD  LUMBER  COM- 
PANY, a  Corporation,  and  THOMAS  E.  AT- 
KINSON, 

Defendants. 

Demurrer  [of  Thomas  G.  Atkinson]. 

Now  comes  the  above-named  defendant,  Thomas 
G.  Atkinson,  erroneously  named  in  the  complaint  as 
Thomas  E.  Atkinson,  and  demurs  to  the  Complaint 
on  file  herein,  and  for  cause  of  demurrer  alleges: 

L 

That  said  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action  against  said  defendant 
Thomas  G.  Atkinson. 

II. 

That  there  is  a  misjoinder  of  parties  defendant  in 
this,  that  it  appears  from  said  complaint  that  de- 
fendant Thomas  E.  Atkinson  is  improperly  joined  as 
defendant  in  said  cause,  for  the  reason  that  it  fur- 
ther appears  from  said  complaint  that  no  cause  of 
action  exists  against  him. 

III. 

That  said  complaint  is  unintelligible  in  this,  that 
it  cannot  be  known  or  determined  therefrom 
whether  plaintiff  claims  that  his  alleged  injuries 
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were  occasioned  or  caused  ])y  the  negligence  of  the 
Metropolitan  Redwood  Lumber  Compan_y  or  by  the 
negligence  of  Thomas  E.  Atkinson,  or  by  the  joint 
negligence  of  both  of  said  defendants. 

OTTO  C.  GREGOR  and 
MAHAN  &  MAHAN, 
Attorneys  for  Defendant  Thomas  G.  Atkinson.    [10] 

[Endorsed] :  Due  service  of  the  within  demurrer 
is  hereby  admitted  this  18th  day  of  Aug.,  1911. 

PUTER  &  QUINN, 
Attorneys  for  Plaintiff. 

Filed  August  18,  1911.     Geo.  W.  Cousins,  County 
Clerk.     By  F.  M.  Kay,  Deputy.     [11] 


In  the  Superior  Court  of  the  County  of  Humholdt, 
State  of  California. 

No.  6055. 
HUGH  DAVIS, 

Plaintiff, 

vs. 

METROPOLITAN  REDWOOD  LUMBER  COM- 
PANY, a  Corporation,  and  THOMAS  E. 
ATKINSON, 

Defendants. 

Demurrer  [of  Metropolitan  Redwood  Lumber 
Company]. 

Now  comes  Metropolitan  Redwood  Lumber  Com- 
pany, one  of  the  defendants  herein,  and  demurs  to 
plaintiff's  complaint  herein  upon  the  following 
grounds : 


vs.  Hugh  Davis.  13 

I. 

That  said  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action  against  said  defend- 
ant. 

n. 

That  there  is  a  misjoinder  of  parties  defendant 
herein  in  this,  that  each  defendant  herein  is  joined 
to  each  of  the  other  defendants  herein,  and  that  no 
ground  for  such  joinder  is  shown. 

III. 
That  several  causes  of  action  have  been  im- 
properly united,  to  wit,  a  cause  of  action  against  de- 
fendant Metropolitan  Redwood  Lumber  Company, 
and  a  cause  of  action  against  defendant  Thomas  E. 
Atkinson. 

WHEREFORE  defendant  prays  to  be  hence  dis- 
missed. 

OTTO  C.  OREGOR  and 
MAHAN  &  MAHAN, 
Attorneys  for  said  Defendant. 

[Endorsed] :  Due  service  of  the  within  demurrer 
is  hereby  admitted  this  20th  day  of  July,  1911. 

PUTER  &  QUINN, 
Attorneys  for  the  Plaintiff. 

Filed  Jul.  20,  1911.  Geo.  W.  Cousins,  County 
Clerk.     By  F.  M.  Kay,  Deputy.     [12] 
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Summons. 

In  the  Superior  Court  of  the  County  of  Humboldt, 
State  of  California. 

HUGH  DAVIS, 

Plaintiff, 

METROPOLITAN  REDWOOD  LUMBER  COM- 
PANY (a  Corporation)  and  THOMAS  E. 
ATKINSON, 

Defendants. 

Action  brought  in  the  Superior  Court  of  the  County 
of  Humboldt,  State  of  California,  and  the  Com- 
plaint filed  in  the  Office  of  the  Clerk  of  said 
County  of  Humboldt. 

PUTER  &  QUINN, 
Attorneys  for  Plaintiff. 

The  People  of  the  State  of  California  Send  Greeting 
to  Metropolitan  Redwood  Lumber  Company  (a 
Corporation)  and  Thomas  E.  Atkinson,  Defend- 
ants. 
YOU  ARE  HEREBY  DIRECTED  TO  APPEAR 
and   answer  the   Complaint   in   action   entitled   as 
above,  brought  against  you  in  the  Superior  Court  of 
the  County  of  Humboldt,  State  of  California,  within 
ten  days  after  the  service  on  you  of  this  Summons, 
if  served  within  this  county  or  within  thirty  days  if 
served  elsewhere. 

And  you  are  hereby  notified  that  unless  you 
appear  and  answer  as  above  required,  the  said  plain- 
tiff will  take  judgment  for  any  money  or  damages 
demanded  in  the  Complaint,  as  arising  upon  contract, 
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or  will  apply  to  the  Court  for  any  other  relief  de- 
manded in  the  Complaint. 

Given  under  my  hand  and  the  seal  of  the  Superior 
Court  of  the  County  of  Humboldt,  State  of  Cali- 
fornia, this  27th  day  of  June,  A.  D.  1911. 

[Seal]  GEO.  W.  COUSINS, 

Clerk. 
By  I.  H.  Cousins, 
Deputy  Clerk.     [13] 
Sheriff's  Office, 

County  of , 

State  of  California, — ss. 

I  HEREBY  CERTIFY  that  I  received  the  within 
Summons  on  the  29th  day  of  June,  A.  D.  1911,  and 
personally  served  the  same  upon  Thomas  E.  Atkin- 
son, managing-  agent  for  the  company,  a  corporation, 
by  delivering  to  and  leaving  with  Thomas  E. 
Atkinson  the  managing  agent  of  said  Metropolitan 
Lumber  Company,  a  corporation,  in  the  County  of 
Humboldt,  State  of  California,  on  the  30th  day  of 
June,  A.  D.  1911,  a  copy  of  said  Summons;  and  that 
the  copy  Summons  so  delivered  to  and  left  with  said 
Thomas  E.  Atkinson  as  managing  agent  of  said  de- 
fendant corporation,  was  attached  to  a  copy  of  the 
Complaint  in  said  action. 

Dated  at  Rio  Dell,  this  30th  day  of  June,  A.  D. 
1911. 

R.  A.  REDMOND, 
Sheriff. 
By  Lloyd  Brown, 
Deputy  Sheriff. 
Sheriff's  Fees,  $ 
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[Endorsed] :  Filed  July  3, 1911.  Geo.  W.  Cousins, 
Clerk.    By  I.  H.  Cousins,  Deputy  Clerk. 

Office  of  the  Sheriff 

Of  the  County  of  Humboldt. 

I  hereby  certify  that  I  received  the  within  Sum- 
mons on  the  29th  day  of  June,  1911,  and  personally 
served  the  same  on  the  30th  da}^  of  June,  1911, 
Thomas  E.  Atkinson  being  one  of  the  defendants 
named  in  said  summons,  by  delivering  to  said  de- 
fendant, personally,  in  the  County  of  Humboldt, 
State  of  California,  a  copy  of  said  Summons,  and  a 
true  and  correct  copy  of  the  complaint  in  the  action 
named  in  said  Summons  attached  to  said  copy  of 
Summons. 

Dated  this  30  day  of  June,  1911. 

E.  A.  REDMOND, 

Sheriff. 
By  Llo3^d  Brown, 
Deputy  Sheriff.     [14] 


In  the  Superior  Court  of  the  County  of  Humboldt, 
State  of  California. 

HUGH  DAVIS, 

Plaintiff, 

vs. 

METROPOLITAN  REDWOOD  LUMBER  COM- 
PANY (a  Corporation)  and  THOMAS  E.  AT- 
KINSON, 

Defendants. 

Complaint. 
Now  comes  the  plaintiff  complaining  against  de- 
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fendants,  and  for  cause  of  action  alleges: 

I. 

That  the  said  defendant  the  Metropolitan  Red- 
wood Lumber  Company  is  now,  and  at  all  times  here- 
after mentioned  has  been,  a  corporation  duly  formed, 
organized  and  existing  under  and  by  virtue  of  the 
laws  of  the  State  of  Michigan,  and  has  its  principal 
place  of  business  in  the  city  of  Eureka,  county  of 
Humboldt,  State  of  California. 

II. 

That  said  defendant  Thomas  E.  Atkinson  is  now, 
and  at  all  times  herein  mentioned  was,  the  General 
Superintendent  and  Manager  of  said  defendant  cor- 
poration, the  Metropolitan  Redwood  Lumber  Com- 
pany. 

III. 

That  on  or  about  the  15th  day  of  August,  1910, 
and  for  a  long  time  prior  thereto,  the  defendants 
conducted  logging  operations  on  lands  near  Howe 
Creek,  in  said  County  of  Humboldt,  State  of  Cali- 
fornia; that  said  logging  operations  consisted  in 
cutting  down  or  felling  redwood  and  fir  trees,  con- 
verting the  same  into  sawlogs  and  hauling  or 
dragging  said  sawlogs  by  means  of  a  wire  cable 
attached  to  a  steam  engine,  otherwise  known  as  a 
Compound  Yarder  Donkey,  to  a  landing  from  which 
said  sawlogs  were  transported  by  a  railroad  to  a 
sawmill  to  be  manufactured  into  lumber.  That  said 
cable  was  about  one  and  one-quarter  inches  in 
diameter,  and  used  for  the  purpose  of  [15]  haul- 
ing or  dragging  one  sawlog  at  a  time  over  and  along 
the  road  or  dragway  to  the  said  landing,  a  distance 
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of  about  four  hundred  yards.     That  said    road   or 
dragway  conformed  to  the  lay  of  the  land  and  has 
two  straight  courses,  to  wit:  the  said  road  or  drag- 
way  ran  in  a  straight  course  from  said  landing,  a 
distance   of   about  three   hundred   feet,    and   then 
turned  at  about  a  right  angle  pursuing  said  last 
course  to  the  point  where  the  logs  were  hauled  from; 
that  at  the  point  or  angle  on  said  road  or  dragway 
where  said  two  straight  courses  meet,  there  was 
placed  a  "Tommy  Moore"  fastened  to  a  large  stump 
by  means  of  a  wire  rope  called  a  "Tommy  Moore 
strap";  that  said  "Tommy  Moore"  consists    of    a 
large  iron  or  steel  block  containing  a  swivel  and 
weighing  about  600  pounds.     That   said  "Tommy 
Moore"  was  so  placed  for  the  purpose  of  keeping 
said  cable  in  position,  and  was  at  all  the  times  herein 
mentioned,  used  for  that  purpose.     That  said  cable 
passed  through  the  said  "Tommy  Moore"  around, 
the  swivel  therein  contained  and  was  thereby  held 
in    proper    position.     That    said    "Tommy    Moore 
strap"  consisted  of  a  wire  rope  about  one  inch  in 
diameter,  and  about  30  feet  in  length,  the  two  ends 
of  said  wire  rope  being  fastened  to    the    "Tommy 
Moore"  and  the  loop  of  said  wire  rope  was  placed 
over  and  around  a  redwood  stump  located  on  the  side 
of  said  road  or  dragway  opposite  the  point  thereon 
where  said  "Tommy  Moore"  was  placed  as  aforesaid. 

IV. 
That  on  or  about  the  month  of  April,  1910,  plain- 
tiff was  employed  by  defendant  as  a  "chaser"  on 
said  road  or  dragway,  and  that  plaintiff's  duties 
under  such  employment  were  to  take  charge  of  said 
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"Tommy  Moore";  to  tend  said  cable  and  signal  the 
engineer  who  had  charge  of  said  Compound  Yarder 
Donkey  when  to  stop  and  when  to  start  said  engine, 
while  said  sawlog  was  being  hauled  or  dragged  over 
and  along  said  road  or  dragway  to  the  said  landing. 
That  in  the  performance  of  said  duties,  the  plaintiff 
was  compelled  to  stand  near  the  [16]  said  stump, 
around  which  the  said  "strap"  was  fastened  as 
aforesaid,  in  order  to  tend  said  "Tommy  Moore" 
and  said  cable  and  to  give  the  said  signals  to  the  said 
engineer;  that  in  order  to  give  the  said  signals  as 
aforesaid,  it  was  necessary  for  the  plaintiff  to  stand 
in  a  position  in  plain  sight  of  the  said  engineer,  and 
at  a  point  on  or  near  said  road  or  dragway  where 
plaintiff  could  have  a  plain  view  of  both  of  said 
courses  of  said  road  or  dragway. 

V. 
That  the  said  "Tommy  Moore  strap"  was  so  care- 
lessly and  negligently  made  and  constructed  by  the 
said  defendants  that  the  said  "Tommy  Moore  strap" 
at  the  time  the  plaintiff  was  injured  by  the  breaking 
of  said  "Tommy  Moore  strap"  as  hereafter  alleged 
was  dangerous  to  use  and  operate  in  holding  and 
keeping  said  "Tommy  Moore"  in  place,  and  in  that 
behalf  plaintiff  alleges:  that  said  defendants  care- 
lessly and  negligently  made  and  constructed  said 
"Tommy  Moore  strap"  out  of  an  old  rusty,  badly 
worn  cable,  about  one  inch  in  diameter,  that  did  not 
have  the  tensile  strength  sufficient  to  hold  the  said 
"Tommy  Moore"  in  place,  while  said  sawlogs  were 
being  hauled  or  dragged  as  aforesaid. 
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VI. 

That  common  ordinary  care  and  reasonable  care 
and  prudence  required  and  demanded  that  said 
"Tommy  Moore  strap"  should  be  made  and  con- 
structed of  wire  rope  having  sufficient  tensile 
strength  to  hold  said  "Tommy  Moore"  in  place  and 
withstand  the  strain  thereon  while  said  sawlog  was 
being  hauled  or  dragged  along  said  road  or  dragway 
as  aforesaid. 

VII. 

That  said  defendants  carelessly  and  negligently 
failed  and  neglected  to  provide  and  maintain  a  safe 
and  suitable  "Tomm}^  Moore  strap"  as  aforesaid, 
and  on  the  15th  day  of  August,  1910,  and  at  all  times 
herein  mentioned,  said  "Tommy  Moore  strap"  was 
in  an  unsafe,  dangerous  and  defective  condition. 
[17] 

VIII. 

That  said  defendants  so  carelessly  and  negli- 
gently made,  constructed,  kept  and  maintained  said 
"Tommy  Moore  strap"  as  aforesaid,  that  the  same 
was,  on  the  15th  day  of  August,  1910,  and  for  a  long 
time  prior  thereto,  in  an  unsafe,  defective  and 
dangerous  condition,  in  this,  that  the  said  "Tommy 
Moore  strap"  was  made  out  of  an  old,  badly  worn, 
weak,  rusty  cable  about  one  inch  in  diameter,  that 
did  not  have  or  possess  sufficient  tensile  strength 
to  withstand  the  strain  thereon,  when  said  "Tommy 
Moore"  was  being  used  as  aforesaid,  and  had  no 
means  of  protection  to  prevent  said  "Tommy  Moore 
strap"  from  striking  persons  working  near  or 
around    said    "Tommy    Moore"    in    case    the    said 
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''Tommy  Moore  strap"  should  give  way  or  break. 

IX. 

That  said  "Tommy  Moore  strap"  was  on  the  15th 
day  of  August,  1910,  and  for  a  long  time  prior 
thereto  had  been,  in  the  aforesaid  defective,  danger- 
ous and  unsafe  condition.  That  the  defendants 
knew  of  the  said  unsuitable,  defective,  dangerous 
and  unsafe  condition  of  said  "Tommy  Moore  strap" 
as  aforesaid,  or  might  have  known  of  the  same  by  the 
exercise  of  ordinary  care  and  diligence ;  but  the  said 
defendants  carelessly  and  negligently  permitted  and 
suffered  the  same  to  remain  in  said  unsuitable,  de- 
fective, dangerous  and  unsafe  condition  and  pro- 
vided and  maintained  the  same  in  said  unsuitable, 
defective,  dangerous  and  unsafe  condition  for  the 
use  as  aforesaid,  on  said  15th  day  of  August,  1910, 
and  during  all  the  times  herein  mentioned.  That 
on  the  said  15th  day  of  August,  1910,  and  while  said 
"Tommy  Moore  strap"  was  in  said  unsafe,  dan- 
gerous and  defective  condition,  the  plaintiff  was  en- 
gaged in  performing  the  duties  for  which  he  was  em- 
ployed as  aforesaid,  and  while  so  engaged  and  while 
working  within  about  20  feet  of  said  "Tommy 
Moore,"  the  said  "Tommy  Moore  strap"  broke  by 
reason  of  the  said  unsafe,  dangerous  [18]  and  de- 
fective condition  thereof,  and  struck  plaintiff  on  the 
right  hip  and  leg,  thereby  crushing  and  breaking 
the  bones  of  said  hip  and  leg  and  cutting,  lacerating, 
bruising  and  injuring  said  hip  and  leg. 

X. 

That  the  the  time  of  receiving  said  injury,  and 
prior  thereto,  said  plaintiff  was  an  able-bodied  man, 
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sound  in  limb  and  in  good  health,  capable  of  doing 

manual  labor  in  any  capacity,  and  earning  an  income 

from  said  labor  averaging  eighty  dollars  per  month ; 

and  by  reason  of  said  injury  as  aforesaid,  plaintiff  is 

permanently   prevented   from   following   his   usual 

vocation  and  his  earning  capacity  has  been  greatly 

reduced. 

XI. 

That  by  reason  of  said  injury  aforesaid,  plaintiff's 
right  hip  and  leg  have  become  greatly  impaired  and 
injured,  and  as  plaintiff  is  informed  and  believes, 
and  therefore  states  the  fact  to  be,  that  by  reason 
of  said  injury  the  said  hip  and  leg  will  always  be 
weak  and  impaired,  and  that  said  leg,  by  reason  of 
said  injury,  is  now  and  always  will  be  about  two 
inches  shorter  than  it  was  before  said  injury  as 
aforesaid,  and  plaintiff  will  always  be  and  remain  a 
cripple  by  reason  of  said  injury. 

XII. 

That  as  a  result  of  said  injury,  which  plaintiff 
hereby  alleges  to  be  permanent,  plaintiff  has  suf- 
fered, and  now  suffers,  great  mental  and  physical 
pain  and  agony;  and  is  now,  and  will  be  for  the  re- 
mainder of  his  life,  greatly  incapacitated  from  earn- 
ing a  livelihood,  his  right  hip  and  leg  permanently 
injured  and  weakened  to  his  damage  in  the  sum  of 
Twenty-five  Thousand  Dollars. 

WHEREFORE  plaintiff  demands  judgment 
against  defendant  for  the  sum  of  Twenty-five 
Thousand  Dollars,  and  for  costs  of  suit  herein  ex- 
pended. 

PUTER  &  QLTINN, 

Attorneys  for  Plaintiff.     [19] 
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State  of  California, 
County  of  Humboldt, — ss. 

Hugh  Davis,  being  first  duly  sworn,  deposes  and 
says:  That  he  is  the  plaintiff  named  in  the  above- 
entitled  action;  that  he  has  heard  read  the  foregoing 
Complaint  and  knows  the  contents  thereof;  and  that 
the  same  is  true  of  his  own  knowledge,  except  as 
to  those  matters  which  are  therein  stated  on  his 
information  or  belief,  and  as  to  those  matters  that 
he  believes  it  to  be  true. 

HUGH  DAVIS. 

Subscribed  and  sworn  to  before  me,  this  27th  day 
of  June,  1911. 

[Seal]   '  L.  F.  PUTER, 

Notary  Public  in  and  for  the  County  of  Humboldt, 
State  of  California. 

[Endorsed]:  Filed  June  '27th,  1911.  Geo.  W. 
Cousins,  Clerk.     By  I.  H.  Cousins,  Deputy  Clerk. 

r20] 

state  of  California, 
County  of  Hiunboldt, — ss. 

I,  Geo.  W.  Cousins,  County  Clerk  of  the  County 
of  Humboldt,  State  of  California,  and  ex-of&cio 
Clerk  of  the  Superior  Court  in  and  for  said  Hum- 
boldt County  (which  is  a  court  of  record),  do  hereby 
certify  that  the  foregoing  are  full,  true  and  correct 
copies  of  the  Original  Complaint,  Summons  and  ser- 
vice thereof,  Demurrer  of  Metropolitan  Redwood 
Lumber  Company,  Demurrer  of  Thomas  E.  Atkin- 
son, Petition  for  Removal  of  Cause  on  the  Ground 
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of  Diverse  Citizenship  to  the  Circuit  Court  of  the 
United  States,  Ninth  Judicial  Circuit,  in  and  for 
the  Northern  District  of  California,  Affidavit  of 
Thomas  E.  Atkinson,  Bond  on  Removal  to  the  Cir- 
cuit Court  of  the  United  States,  Ninth  Judicial  Cir- 
cuit, in  and  for  the  Northern  District  of  the  State  of 
California,  and  Order  of  Eemoval  in  re  Hugh  Davis 
vs.  Metropolitan  Redwood  Lumber  Company,  a  cor- 
poration, and  Thomas  E.  Atkinson,  defendant.  No. 
6065  as  the  same  now  appears  on  file  and  of  record 
in  my  office. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set 
my  hand  and  affixed  the  seal  of  the  Superior  Court 
of  Humboldt  County,  this  20th  day  of  Sept.,  A.  D. 
1911. 

[Seal]  GEO.  W.  COUSINS, 

County   Clerk   and  ex-officio  Clerk  of  the  Superior 
Court  of  Humboldt  County. 

[Endorsed] :  Filed  Oct.  30, 1911.  Southard  Hoff- 
man, Clerk.  By  J.  A.  Schaertzer,  Deputy  Clerk. 
[21] 


At  a  stated  term,  to  wit,  the  November  term,  A.  D. 
1911,  of  the  Circuit  Court  of  the  United  States 
of  America,  of  the  Ninth  Judicial  Circuit,  in  and 
for  the  Northern  District  of  California,  held  at 
the  Courtroom  in  the  City  and  County  of  San 
Francisco,  on  Monday,  the  27th  day  of  Novem- 
ber, in  the  year  of  our  Lord  one  thousand  nine 
hundred  and  eleven.  Present:  The  Honorable 
WILLIAM  C.  VAN  FLEET,  District  Judge. 


vs.  Hugh  Davis.  25 

No.  15,300. 
HUGH  DAVIS 

vs. 

METEOPOLITAN  REDWOOD  LUMBER  COM- 
PANY et  al. 

Order  Sustaining  Demurrers. 

Now  comes  the  plaintiff  and  confesses  the  demur- 
rers to  the  complaint,  and  it  is  ordered  that  said  de- 
murrers be  sustained,  with  leave  to  plaintiff  to  amend 
within  twenty  days.     [22] 


In  the  Circuit  Court  of  the  United  States^  Ninth 
Circuit,  Northern  District  of  California. 

TRANSFERRED  FROM  THE  SUPERIOR 
COURT  OF  THE  COUNTY  OF  HUM- 
BOLDT, STATE  OF  CALIFORNIA. 

HUOH  DAVIS, 

Plaintiff, 

vs. 

METROPOLITAN  REDWOOD  LUMBER  COM- 
PANY, a  Corporation, 

Defendant. 

Amended  Complaint. 

Now  comes  plaintiff  in  the  above-entitled  cause, 
by  permission  of  this  Court  first  had  and  obtained, 
files  this  his  Amended  Complaint,  and  for  cause  of 
action  alleges : 

I. 

That  the  said  defendant.  The  Metropolitan  Red- 
wood  Lumber    Company,  is  now,  and  at  all  times 
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hereafter  mentioned  has  been,  a  corporation  duly 
formed,  organized  and  existing  under  and  by  virtue 
of  the  laws  of  the  State  of  Michigan,  and  has  its 
principal  place  of  business  in  the  city  of  Eureka, 
County  of  Humboldt,  State  of  California. 

II. 
That  on  or  about  the  15th  day  of  August,  1910, 
and  for  a  long  time  prior  thereto,  the  defendant  con- 
ducted logging  operations  on  lands  near  Howe  Creek 
in  said  County  of  Humboldt,  State  of  California ; 
that  said  logging  operations  consisted  in  cutting 
dow^n  or  felling  redwood  and  fir  trees,  converting 
the  same  into  sawiogs  and  hauling  or  dragging  said 
sawlogs,  by  means  of  a  wire  cable  attached  to  a  steam 
engine,  otherwise  known  as  a  Compound  Yarder 
Donkey,  [23]  to  a  landing  from  which  said  saw- 
logs  were  transported  by  a  railroad  to  a  sawmill  to 
be  manufactured  into  lumber.  That  said  cable  was 
about  one  and  one-quarter  inches  in  diameter,  and 
used  for  the  purpose  of  hauling  or  dragging  one 
sawlog  at  a  time  over  and  along  the  road  or  dragway 
to  the  said  landing,  a  distance  of  about  four  hundred 
yards.  That  said  road  or  dragway  conformed  to  the 
lay  of  the  land  and  has  two  straight  courses,  to  wit, 
the  said  road  or  dragway  ran  in  a  straight  course 
from  said  landing,  a  distance  of  about  three  hun- 
dred feet,  and  then  turned  at  a  right  angle  pursuing 
said  last  course  to  the  point  where  the  logs  were 
hauled  from ;  that  at  the  point  or  angle  on  said  road 
or  dragway  where  said  two  straight  courses  meet, 
there  was  placed  a  "Tommy  Moore"  fastened  to  a 
large    stump   by   means   of   a    wire    rope   called   a 
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''Tommy  Moore  strap";  that  said  "Tommy  Moore" 
consists  of  a  large  iron  or  steel  block  containing  a 
swivel  and  weighing  about  600  pounds.  That  said 
"Tommy  Moore"  was  so  placed  for  the  purpose  of 
keeping  said  cable  in  position,  and  was  at  all  the 
times  herein  mentioned,  used  for  that  purpose. 
That  said  cable  passed  through  the  said  "Tommy 
Moore"  around  the  swivel  therein  contained,  and  was 
thereby  held  in  proper  position.  That  said  "Tommy 
Moore  strap"  consisted  of  a  wire  rope  about  one 
inch  in  diameter,  and  about  30  feet  in  length,  the 
two  ends  of  said  wire  rope  being  fastened  to  the 
"Tommy  Moore"  and  the  loop  of  said  wire  rope  was 
placed  over  and  around  a  redwood  stump  located 
on  the  side  of  said  road  or  dragway  opposite  the 
point  thereon  where  said  "Tommy  Moore"  was 
placed  as  aforesaid. 

III. 
That  on  or  about  the  month  of  May,  1910,  plain- 
tiff was  employed  by  defendant  as  a  "chaser"  on 
said  road  or  dragway,  and  that  plaintiff's  duties  un- 
der such  employment  were  to  take  charge  of  said 
"Tommy  Moore";  to  tend  said  cable  and  signal  to 
the  engineer  who  had  charge  of  the  said  Compound 
Yard  Donkey  when  to  stop  and  when  to  [24]  start 
said  engine,  while  said  sawlog  was  being  hauled  or 
dragged  over  and  along  said  road  or  dragway  to  the 
said  landing.  That  in  the  performance  of  said 
duties,  the  plaintiff  was  compelled  to  stand  near  the 
said  stump,  around  which  the  said  "strap"  was  fas- 
tened as  aforesaid,  in  order  to  tend  said  "Tommy 
Moore"  and  said  cable  and  to  give  the  said  signal 
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to  the  said  engineer;  that  in  order  to  give  the  said 
signals  as  aforesaid,  it  was  necessary  for  the  plain- 
tiff to  stand  in  a  position  in  plain  sight  of  the  engi- 
neer, and  at  a  point  on  or  near  said  road  or  drag- 
way  where  plaintiff  could  have  a  plain  view  of  both 
of  said  courses  of  said  road  or  dragway. 

IV. 

That  the  said  "Tommy  Moore  strap"  was  so  care- 
lessly and  negligently  made  and  constructed  by  the 
said  defendant,  that  the  said  "Tommy  Moore  strap" 
at  the  time  the  plaintiff  was  injured  by  the  breaking 
of  said  "Tommy  Moore  strap"  as  hereafter  alleged 
was  dangerous  to  use  and  operate  in  holding  and 
keeping  said  "Tommy  Moore"  in  place,  and  in  that 
behalf  plaintiff  alleges  that  said  defendant  carelessly 
and  negligently  made  and  constructed  said  ' '  Tommy 
Moore  strap ' '  out  of  an  old,  rusty,  badly  worn  cable, 
about  one  inch  in  diameter,  that  did  not  have  the 
tensile  strength  sufficient  to  hold  the  said  "Tommy 
Moore"  in  place,  while  said  sawlogs  were  being 
hauled  or  dragged  as  aforesaid. 

V. 

That  common  ordinary  care  and  reasonable  care 
and  prudence  required  and  demanded  that  said 
"Tommy  Moore  strap"  should  be  made  and  con- 
structed of  wire  rope  having  sufficient  tensile 
strength  to  hold  said  "Tommy  Moore"  in  place  and 
withstand  the  strain  thereon  while  said  sawlog  was 
being  hauled  or  dragged  along  said  road  or  dragway 
as  aforesaid. 

VI. 

That   said   defendant   carelessly   and   negligently 


vs.  Hugh  Davis.  29 

failed  and  [25]  neglected  to  provide  and  main- 
tain a  safe  and  suitable  ''Tommy  Moore  strap"  as 
aforesaid,  and  on  the  15th  day  of  August,  1910,  and 
at  all  times  herein  mentioned,  said  "Tommy  Moore 
strap"  was  in  an  unsafe,  dangerous  and  defective 
condition, 

VII. 

That  said  defendant  so  carelessly  and  negligently 
made,  constructed,  kept  and  maintained  said 
"Tommy  Moore  strap"  as  aforesaid  that  the  same 
was,  on  the  15th  day  of  August,  1910',  and  for  a  long 
time  prior  thereto,  in  an  unsafe,  defective  and  dan- 
gerous condition,  in  this  that  the  said  "Tommy 
Moore  strap"  was  made  out  of  an  old,  hadly  worn, 
weak,  rusty  cable  about  one  inch  in  diameter,  that 
did  not  have  or  possess  sufficient  tensile  strength  to 
withstand  the  strain  thereon,  when  said  "Tommy 
Moore"  was  being  used  as  aforesaid,  and  had  no 
means  of  protection  to  prevent  said  "Tommy  Moore 
strap"  from  striking  persons  working  near  or 
around  said  "Tommy  Moore"  in  case  the  said 
"Tommy  Moore  strap"  should  give  way  or  break. 

VIII. 

That  said  ' '  Tommy  Moore  strap ' '  was,  on  the  15th 
day  of  August,  1910,  and  for  a  long  time  prior 
thereto  had  been,  in  the  aforesaid  defective,  danger- 
ous and  unsafe  condition.  That  the  defendant  knew 
of  the  said  unsuitable,  defective,  dangerous  and  un- 
safe condition  of  said  "Tommy  Moore  strap"  as 
aforesaid,  or  might  have  known  of  the  same  by  the 
exercise  of  ordinary  care  and  diligence ;  but  the  said 
defendant  carelessly  and  negligently  permitted  and 
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suffered  the  same  to  remain  in  said  unsuitable,  defec- 
tive, dangerous  and  unsafe  condition  and  provided 
and  maintained  the  same  in  said  unsuitable,  defective, 
dangerous  and  unsafe  condition  for  the  use  as  afore- 
said, on  said  15th  day  of  August,  1910,  and  during 
all  the  times  herein  mentioned.  That  on  the  said 
15th  day  of  August,  1910,  and  while  said  ''Tommy 
Moore  strap"  was  in  said  unsafe,  dangerous  and  de- 
fective condition  [26]  the  plaintiff  was  engaged 
in  performing  the  duties  for  which  he  was  employed 
as  aforesaid,  and  while  so  engaged  and  while  work- 
ing within  about  20  feet  of  said  "Tommy  Moore," 
the  said  "Tommy  Moore  strap"  broke  by  reason  of 
the  said  unsafe,  dangerous  and  defective  condition 
thereof,  and  struck  plaintiff  on  the  right  hip  and  leg, 
thereby  crushing  and  breaking  the  bones  of  said  hip 
and  leg  and  cutting,  lacerating,  bruising  and  injuring 
said  hip  and  leg. 

IX. 
That  at  the  time  of  receiving  said  injury  and  prior 
thereto,  said  plaintiff  was  an  able-bodied  man,  sound 
in  limb  and  in  good  health,  capable  of  doing  manual 
labor  in  any  capacity,  and  earning  an  income  from 
said  labor  averaging  eighty  dollars  per  month;  and 
by  reason  of  said  injury  as  aforesaid,  plaintiff  is 
permanently  prevented  from  following  his  usual  vo- 
cation and  his  earning  capacity  has  been  greatly  re- 
duced. 

X. 
That  by  reason  of  said  injury  aforesaid,  plaintiff's 
right  hip  and  leg  have  become  greatly  impaired  and 
injured,  and  as  plaintiff  is  informed   and   believes. 
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and  therefore  states  the  fact  to  be,  that  by  reason  of 
said  injury  the  said  hip  and  leg  will  always  be  weak 
and  impaired,  and  that  said  leg,  by  reason  of  said 
injury,  is  now,  and  always  will  be,  about  two  inches 
shorter  than  it  was  before  said  injury  as  aforesaid, 
and  plaintiff  will  always  be  and  remain  a  cripple  by 
reason  of  said  injury. 

XL 

That  as  a  result  of  said  injury,  which  plaintiff 
hereby  alleges  to  be  permanent,  plaintiff  has  suffered 
and  now  suffers  great  mental  and  physical  pain  and 
agony;  and  is  now  and  will  be  for  the  remainder  of 
his  life  greatly  incapacitated  from  earning  a  liveli- 
hood, his  right  hip  and  leg  permanently  injured  and 
weakened  to  his  damage  in  the  sum  of  Twenty-five 
Thousand  Dollars.     [27] 

WHEREFORE,  plaintiff  demands  judgment 
against  defendant  for  the  sum  of  Twenty-five  Thou- 
sand Dollars,  and  for  costs  of  suit  herein  expended. 

PUTER  &  QUINN, 
Attorneys  for  Plaintiff. 
State  of  California, 
County  of  Humboldt, — ^^ss. 

Hugh  Davis,  being  first  duly  sw^orn,  deposes  and 
says:  That  he  is  the  plaintiff  in  the  above-entitled 
action;  that  he  has  heard  read  the  foregoing 
Amended  Complaint,  and  knows  the  contents 
thereof ;  and  that  the  same  is  true  of  his  own  knowl- 
edge, except  as  to  those  matters  which  are  therein 
stated  on  his  information  or  belief,  and  as  to  those 
matters  that  he  believes  it  to  be  true. 

HUGH  DAVIS. 


32      Metropolitan  Redwood  Lumber  Company 

Subscribed  and  sworn  to  before  me  this  8th  day 
of  December,  1911. 

Y.  F.  PUTER, 
Notary  Public  in  and  for  the  County  of  Humboldt, 
"State  of  California. 
Due  service  of  the  within  Amended  Complaint  is 
hereby  admitted  this  8th  day  of  December,  1911. 

O.  C.  OREGOR  and 
MAHAN  &  MAHAN, 
Attorneys  for  Plaintiff. 

[Endorsed] :  Piled  December  11,  1911.     Southard 
Hoffman,  Clerk.     [28] 


In  the  District  Court  of  the  United  States,  Ninth 
Circuit,  Northern  District  of  California,  2d 
Division. 

TRANSFERRED  FROM  THE  SUPERIOR 
COURT  OF  THE  COUNTY  OF  HUM- 
BOLDT, STATE  OF  CALIFORNIA. 

HUGH  DAVIS, 

Plaintiff, 

vs. 

METROPOLITAN  REDWOOD  LUMBER  COM- 
PANY, a  Corporation, 

Defendant. 

Demurrer  to  Amended  Complaint. 

Now  comes  the  defendant  above  named  and  files 
this  its  Demurrer  to  the  Amended  Complaint  of 
plaintiff  herein,  and  for  grounds  of  Demurrer  allege : 

That  said  complaint  does  not  state  facts  sufficient 
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to  constitute  a  cause  of  action. 

That  the  alleged  cause  of  action  set  forth  in  said 
Amended  Complaint  is  barred  by  the  provisions  of 
Subdivision  3  of  Section  340  of  the  Code  of  Civil 
Procedure  of  the  State  of  California. 

WHEREFORE  defendant  prays  to  be  hence  dis- 
missed with  its  costs  herein  expended. 

MAHAN  &  MAHAN, 
OTTO  C.  GREGOR, 
LILIENTHAL,  McKINSTRY    and    RAY- 
MOND, 

Attorneys  for  Defendant. 
Service  of   the    within   admitted  this  8th  day  of 
January,  1912. 

PUTER  &  QUINN, 
Attorneys  for  Plaintiff. 

[Endorsed] :  Filed  Jan.  10,  1912.  Jas.  P.  Brown, 
Clerk.     By  J.  A.  Schaertzer,  Deputy  Clerk.     [29] 


At  a  stated  term,  to  wit,  the  November  term,  A.  D. 
1911,  of  the  District  Court  of  the  United  States 
of  America,  in  and  for  the  Northern  District  of 
California,  Second  Division,  held  at  the  court- 
room in  the  City  and  County  of  San  Francisco, 
on  Monday,  the  19th  day  of  February,  in  the 
year  of  our  Lord  one  thousand  nine  hundred  and 
twelve.  Present:  The  Honorable  WILLIAM 
W.  MORROW,  Circuit  Judge,  designated  to 
hold  and  holding  this  court. 
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No.  15,390. 
HUGH  DAVIS, 

vs. 

METROPOLITAN  REDWOOD  LUMBER  CO. 
Order  Overruling  Demurrer  to  Amended  Complaint. 
Upon  motion  of  counsel  for  plaintiff,  and  it  ap- 
pearing that  the  attorneys  for  the  defendant  do  not 
object  thereto,  it  is  ordered  that  the  defendant's 
demurrer  to  amended  complaint  be  and  the  same  is 
hereby  overruled,  with  leave  to  defendant  to  answer 
within  20  days.     [30] 


In  the  Circuit   Court   of  the   United  States,  Ninth 
Circuit,  Northern  District  of  California. 

TRANSFERRED  FROM  THE  SUPERIOR 
COURT  OF  THE  COUNTY  OF  HUM- 
BOLDT, STATE  OF  CALIFORNIA. 

HUGH  DAVIS, 

Plaintiff, 

vs. 

METROPOLITAN  REDWOOD  LUMBER  COM- 
PANY, a  Corporation, 

Defendant. 

Answer  to  Amended  Complaint. 

Now  comes  the  above-named  defendant,  and  for 
its  Answer  to  the  Amended  Complaint  of  plaintiff  on 
file  herein. 

Denies,  that  the  "Tommy  Moore  strap"  mentioned 
in  the  said  Amended  Complaint  consisted  of  a  wire 
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rope  aiboiit  one  inch  in  diameter,  and  avers  that  said 
''Tommy  Moore  strap"  was  1%  inches  in  diameter, 
and  denies  that  said  ''Tommy  Moore  strap"  was  so 
or  otherwise  carelessly  or  negligently  made  or  con- 
structed b}^  said  defendant,  or  that  said  "Tommy 
Moore  strap"  at  the  time  plaintiff  was  injured,  or  at 
any  other  time  or  at  all,  was  dangerous  to  use  or 
operate  in  holding  or  keeping  said  "Tommy  Moore" 
in  place  or  otherwise,  or  that  said  defendant  care- 
lessly or  negligently  made  or  constructed  said 
"Tommy  Moore  strap"  out  of  an  old,  rusty  or  badly 
worn  cable  about  one  inch  in  diameter,  or  that  said 
"Tommy  Moore  strap"  did  not  have  the  tensile 
strength  sufficient  to  hold  the  said  ' '  Tommy  Moore '  ^ 
in  place,  while  said  sawlogs  were  being  hauled  or 
dragged  as  alleged,  and  in  this  behalf  avers,  that  said 
"Tommy  Moore  strap"  was  about  II4  inches  in  dia- 
meter, well  fitted  and  adapted  for  the  purpose  for 
which  the  same  was  used,  and  that  defendant  used 
ordinary  and  reasonable  care  in  the  selection  of  the 
same.     [31] 

Denies  that  said  defendant  carelessly  or  negli- 
gently failed  or  neglected  to  provide  or  maintain  a 
safe  and  suitable  "Tommy  Moore  strap"  as  afore- 
said, or  that  on  the  15th  day  of  August,  1910,  or  at 
any  other  time  or  at  all,  said  "Tommy  Moore  strap" 
was  in  an  unsafe,  dangerous  or  defective  condition. 

And  denies  that  said  defendant  so  or  otherwise 
carelessly  or  negligently  made,  constructed,  kept  or 
maintained  said  "Tommy  Moore  strap"  as  afore- 
said, that  the  same  was  on  the  15th  day  of  August, 
1910,  or  for  a  long  time  prior  thereto,  or  at  any  time 
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or  at  all,  in  an  unsafe,  defective  or  dangerous  condi- 
tion in  this,  that  the  said  "Tommy  Moore  strap"  was 
made  out  of  an  old,  badly  worn,  weak  or  rusty  cable, 
about  one  inch  in  diameter,  or  did  not  have  or  possess 
sufficient  tensile  strength  to  with  stand  the  strain 
thereon  when  said  "Tommy  Moore"  was  being  used 
as  aforesaid,  or  at  any  other  time,  or  otherwise,  or 
at  all,  or  that  reasonable  or  ordinary  care  required 
defendant  to  furnish  means  of  protection,  to  prevent 
said  "Tommy  Moore  strap"  from  striking  persons 
working  near  or  around  said  "Tommy  Moore"  in 
case  the  said  "Tommy  Moore  strap"  should  give  way 
or  break. 

And  denies  that  said  "Tommy  Moore  strap"  was, 
on  the  15th  day  of  August,  1910,  or  for  a  long  time 
prior  thereto,  or  for  any  time  at  all,  had  been  in  the 
aforesaid  or  other  defective,  dangerous  or  unsafe 
condition,  or  that  the  defendant  knew  of  the  alleged 
unsuitable,  defective,  dangerous  or  unsafe  condition 
of  said  "Tommy  Moore  strap"  aforesaid,  or  other- 
wise or  at  all,  or  might  or  could  have  known  of  the 
same  by  the  exercise  of  ordinary  care  and  diligence. 

And  denies  that  said  defendant  carelessly  or 
negligently  permitted  or  suffered  the  said  "Tommy 
Moore  strap"  to  remain  in  said  or  any  unsuitable, 
defective,  dangerous  or  unsafe  condition,  or  provided 
or  maintained  the  same  in  said  or  any  unsuitable, 
defective,  dangerous  or  unsafe  condition  for  the  use 
as  aforesaid  on  the  15th  [32]  day  of  August,  1910, 
or  at  any  time  mentioned  in  said  Amended  Com- 
plaint, or  at  all. 

That  as  to  the  allegations  following,  to  wit : 
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"That  on  the  said  15th  day  of  August,  1910, 
and  while  said  *  Tommy  Moore  strap '  was  in  said 
unsafe,  dangerous  and  defective  condition,  the 
plaintiff  was  engaged  in  performing  the  duties 
for  which  he  was   employed    as  aforesaid,  and 
while  so    engaged   and   while    working   within 
about  20  feet  of  said  'Tommy  Moore,'  the  said 
'Tommy  Moore   strap'  broke   by  reason   of  the 
said  unsafe,  dangerous  and  defective  condition 
thereof,  and  struck   plaintiff   on   the  right  hip 
and  leg,  thereby  crushing  and  breaking  the  bones 
of  said  hip   and   leg    and    cutting,    lacerating, 
bruising  and  injuring  said  hip  and  leg," 
defendant  has  no  infoimation  or  belief  on  the  sub- 
ject of  said  allegation,  and  placing  its  denial  upon 
that  ground,  denies  that  on  the  said  15th  day  of 
August,  1910,  or  while  said  "Tommy  Moore  strap" 
was  in  said  or  any  unsafe,  dangerous  or  defective 
condition,  the  plaintiff  was  engaged  in  performing 
the  duties  for  which  he  was  employed  as  aforesaid, 
or  while  so  engaged  or  while  working  within  about 
twenty    feet   of    said  "Tommy  Moore"    the    said 
"Tommy  Moore  strap"  broke  by  reason  of  the  said 
or  any    unsafe,  dangerous    or    defective    condition 
thereof,  or  struck  plaintiff  on  the  right  hip  or  leg, 
thereby  crushing  or  breaking  the  bones  of  said  hip 
or  leg,  or  cutting,  lacerating,  bruising  or  injuring 
said  hip  or  leg. 

That  as  to  allegation  in  paragraph  numbered 
"IX"  in  said  Amended  Complaint,  defendant  has 
no  information  or  belief  sufficient  to  enable  it  to  an- 
swer said  allegation,  and  basing  its  denial  upon  that 
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ground,  denies  that  at  the  time  of  receiving  said  in- 
juries, or  prior  thereto,  plaintiff  was  an  able-bodied 
man,  sound  in  limb  or  in  good  health,  or  capable  of 
doing  manual  labor  in  every  capacity,  or  earning  an 
income  from  said  labor  averaging  $80.00  per  month, 
or  that  [33]  by  reason  of  said  or  an}-  injury  as 
aforesaid,  or  otherwise,  plaintitf  is  permanently 
prevented  from  following  his  usual  vocation  or  his 
earning  capacity  has  been  greatly  reduced. 

That  as  to  allegation  in  paragraph  numbered  "X" 
of  said  Amended  Complaint,  defendant  has  no  in- 
formation or  belief  upon  the  subject  of  said  allega- 
tion sufficient  to  enable  it  to  answer  the  same,  and 
basing  its  denial  upon  that  ground  denies  that  by 
reason  of  said  or  any  injury  aforesaid,  plaintiff's 
right  hip  or  leg  had  become  greatly  impaired  or  in- 
jured, or  that  by  reason  of  said  or  any  injury  the 
said  hip  or  leg  will  always  be  weak  or  impaired,  or 
that  said  leg,  by  reason  of  said  or  any  injury,  is  now" 
or  always  will  be  about  two  inches  shorter  than  it 
was  before  said  or  any  injury  as  aforesaid,  or  shorter 
at  all,  or  that  plaintiff  will  always  be  or  remain  a 
cripple  by  reason  of  said  injury  or  otherwise. 

And  denies  that  as  a  result  of  said  injury  or  other- 
wise, plaintiff  is  now,  or  will  be  for  the  remainder  of 
his  life,  greatly  incapacitated  from  earning  a  liveli- 
hood, or  his  right  hip  or  leg  permanently  injured  or 
weakened,  to  his  damage  in  the  sum  of  Twenty-five 
Thousand  Dollars,  or  in  any  sum  whatever. 

And  defendant  denies  that  in  the  performance  of 
the  duty  or  duties  of  plaintiff,  plaintiff  was  com- 
pelled to  stand  near  the  said  stump  around  which  the 
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said  strap  was  fastened  as  aforesaid,  in  order  to  tend 
said  "Tommy  Moore"  or  said  cable,  or  to  give  the 
said  or  any  signal  to  the  said  engineer,  and  denies 
that  in  order  to  give  the  said  or  any  signal  as  afore- 
said, or  otherwise,  it  was  necessary  for  plaintiff  to 
stand  in  a  position  in  plain  sight  of  the  said  engineer 
or  at  a  point  on  or  near  said  road  or  dragway  where 
plaintiff  could  have  a  plain  view  of  both  of  said 
crosses  of  said  road  or  dragway. 

And  defendant,  for  a  further  and  separate  answer 
and  defense  herein,  avers  that  the  injury  alleged  to 
have  been  suffered  by  [34]  plaintiff  were  the  re- 
sult of  the  risks  of  the  business  in  which  said  plain- 
tiff was  engaged  at  the  time  he  suffered  the  injuries 
complained  of. 

And  for  a  further  and  separate  answer  and  de- 
fense herein  the  defendant  avers  that  the  injuries 
alleged  to  have  been  suffered  by  plaintiff  were  the 
result  of  plaintiff's  own  carelessness  and  negligence. 

And  for  a  further  and  separate  answer  and  de- 
fense herein,  defendant  alleges,  upon  information 
and  belief,  that  the  injuries  alleged  to  have  been 
suffered  by  plaintiff  were  occasioned  and  caused  by 
the  negligence  and  carelessness  of  a  fellow-servant 
of  said  plaintiff,  then  in  the  employ  of  the  defend- 
ant and  engaged  in  the  same  general  business  and 
particular  occupation  as  and  with  said  plaintiff. 

And  for  a  further  and  separate  answer  and  de- 
fense herein,  defendant  alleges  that  the  negligence 
and  carelessness  of  the  said  plaintiff  directly  con- 
tributed to  and  were  the  approximate  causes  of  the 
said  injuries  alleged  to  have  been  suffered  by  plain- 
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tiff,  in  that  and  because  the  said  plaintiff  before  and 
upon  the  15th  day  of  August,  1910,  well  knew  and 
was  thoroughly  familiar  with  the  kind  and  character 
of  the  work  at  which  he  was  then  employed,  and  well 
knew  the  acts  and  duties  he  was  required  to  perform 
under  the  terms  of  his  said  employment,  and  well 
knew  and  was  thoroughly  familiar  with  the  danger 
of  receiving  injury  while  in  the  position  and  place 
he  was  in  at  the  time  of  said  injury,  and  well  knew 
that  said  place  was  a  dangerous  place  for  him  to  be 
in,  but  that  said  plaintiif  so  negligently  and  care- 
lessly conducted  himself  in  and  about  and  concern- 
ing his  said  employment,  and  in  and  about  and  con- 
cerning the  means  and  method  of  performing  or 
attempting  to  perform  the  same,  that  he  received  the 
injuries  complained  of,  and  in  behalf  of  this  defend- 
ant avers,  that  had  said  plaintiff  used  ordinary  care 
and  caution  in  the     [35]     performance  of  his  duties 
and  had  he  used  ordinary  care  and  caution  in  pro- 
tecting and  looking  after  his  own  safety,  he  would 
not  have  received  or  suffered  the  or  any  injuries  com- 
plained of  in  said  Amended  Complaint. 

WHEREFORE,  defendant  having  fully  answered 
plaintiff's  Amended  Complaint,  prays  to  be  hence 
dismissed  with  its  costs  herein  expended. 

MAHAN  &  MAHAX, 
OTTO  C.  GREGOR, 
LILIENTHAL    McKINSTRY    and    RAY- 
MOND, 

Attorneys  for  Defendant. 
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State  of  California, 
County  of  Humboldt, — ss. 

Thomas  G.  Atkinson,  being  first  duly  sworn,  de- 
poses and  says  that  he  is  President  of  the  Metropoli- 
tan Redwood  Lumber  Company,  a  corporation,  the 
defendant  named  in  the  above-entitled  action,  that 
he  has  read  the  foregoing  Answer  and  knows  the 
contents  thereof,  and  that  the  same  is  true  of  his  own 
knowledge,  except  as  to  the  matters  therein  stated  on 
his  information  and  belief,  and  as  to  those  matters 
that  he  believes  it  to  be  true. 

THOMAS  G.  ATKINSON. 

Subscribed  and  sworn  to  before  me  this  16th  day 
of  March,  1912. 

[Seal]  L.  E.  MAHAN, 

Notary  Public  in  and  for  the  County  of  Humboldt, 
State  of  California. 
Due  service  of  the  within  Answer  to  Amended 
Complaint    is    hereby  admitted    this    16th    day  of 
March,  1912,  and  within  the  time  stipulated. 

PUTER  &  QUINN, 
Attorneys  for  Plaintiff. 

[Endorsed]  :  Filed  Mar.  21,  1912.  Jas.  P.  Brown, 
Clerk.     By  J.  A.  Schaertzer,  Deputy  Clerk.     [36] 
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In  the  District  Court  of  the  United  States  for  the 
Northern  District  of  California. 

#15,390. 

HUGH  DAVIS 

vs. 

THE  METROPOLITAN  REDWOOD  LUMBER 
COMPANY. 

Verdict. 

We,  the  jury,  find  in  favor  of  the  plaintiff,  and 
assess  the  damages  in  the  sum  of  Ten  Thousand  Dol- 
lars ($10,000). 

A.  W.  ERICSON, 
Foreman. 

AXEL  SUNDQUIST. 

LEWIS  H.  LEE. 

JAS.  WILSON. 

ELMER  L.  DEVLIN. 

D.  W.  McGOWAN. 

MARTIN  S.  CLAUSSEN. 

C.  O.  LINCOLN. 

ABRAHAM  LARSEN. 

WILLIAM  W.  TURNER. 

MURDOCK  McGILVRAY. 

ALBERT  D.  ROBERTS. 

[Endorsed] :  Filed  July  25,  1912.  Jas.  P.  Brown, 
Clerk.     By  Francis  Krull,  Deputy  Clerk.     [37] 
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In  the  District  Court  of  the  United  States,  in  and  for 
the  Northern  District  of  California,  Second 
Division. 

No.  15,390. 

HUGH  DAVIS, 

Plaintiff, 

vs. 

METROPOLITAN  REDWOOD  LUMBER  COM- 
PANY, a  Corporation, 

Defendant. 

Judgment  on  Verdict. 

This  cause  having  come  on  regularly  for  trial  on 
the  23d  day  of  July,  1912,  being  a  day  in  the  July, 
1912,  Term  of  said  Court,  before  the  Court  and  a 
jury  of  twelve  men,  duly  impaneled  and  sworn  to 
try  the  issue  joined  herein;  Messrs.  Puter  &  Quinn 
appearing  at  attorneys  for  the  plaintiff,  and  Messrs. 
Mahan  &  Mahan  and  Kenneth  Newett,  Esq.,  appear- 
ing as  attorneys  for  the  defendant,  and  the  trial  hav- 
ing been  proceeded  with  on  the  24th  and  25th  days  of 
July,  all  in  said  year  and  term,  and  evidence,  oral 
and  documentary,  upon  behalf  of  the  respective  par- 
ties, having  been  introduced  and  closed,  and  the 
cause,  after  arguments  of  the  attorneys  and  the  in- 
structions of  the  Court,  having  been  submitted  to  the 
jury,  and  the  jury  having  subsequently  rendered  the 
following  verdict,  which  was  ordered  recorded, 
namely:  "We,  the  jury,  find  in  favor  of  the  plaintiff 
and  assess  the  damages  in  the  sum  of  Ten  Thousand 
Dollars  ($10,000).     A.  W.  Ericson,  Foreman;  Axel 
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Sundquist,  Lewis  H.  Lee,  Jas.  Wilson,  Elmer  L. 
Devlin,  D.  W.  McGowan,  Martin  S.  Clausen,  C.  0. 
Lincoln,  Abraham  Larsen,  William  W.  Turner,  Mur- 
doch McGillvaiy,  Albert  D.  Roberts,"  and  the  Court 
having  ordered  that  Judgment  be  entered  in  accord- 
ance with  said  verdict  and  for  costs :     [38] 

Now,  therefore,  by  virtue  of  the  law  and  by  reason 
of  the  premises  aforesaid,  it  is  considered  by  the 
Court  that  Hugh  Davis,  plaintiff,  do  have  and  re- 
cover of  and  from  Metropolitan  Redwood  Lumber 
Company,  a  corporation,  defendant,  the  sum  of  Ten 
Thousand  ($10,000)  Dollars,  together  with  his  costs 
in  this  behalf  expended,  taxed  at  $ . 

Judgment  entered  July  25, 1912. 

[Seal]  JAS.  P.  BROWN, 

Clerk. 


By  Francis  Krull, 
Deputy  Clerk. 


A  true  copy  attest. 


JAS.  P.  BROWN, 

Clerk. 
By  Francis  Krull, 
Deputy  Clerk. 

[Endorsed] :  Filed  July  25,  1912.     Jas.  P.  Brown, 
Clerk.     By  J.  A.  Schaertzer,  Deputy  Clerk.     [39] 
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In  the  District  Court  of  the  United  States  for  the 
Northern  District  of  California,  Second  Division. 

No.  15,390. 

HUGH  DAVIS 

ViS. 

METROPOLITAN    REDWOOD    LUMBER    CO. 

et  al. 

Certificate  to  Judgment-roll. 
I,  Jas.  P.  Brown,  Clerk  of  the  District  Court  of  the 
United  States  for  the  Northern  District  of  Califor- 
nia, do  hereby  certify  that  the  foregoing  papers 
hereto  annexed  constitute  the  Judgment-roll  in  the 
above-entitled  action. 

Attest  my  hand  and  the  seal  of  said  District  Court, 
this  2i5th  day  of  July,  1912. 

[Seal]  JAS.  P.  BROWN, 

Clerk. 
By  J.  A.  Schaertzer, 
Deputy  Clerk. 

[Endorsed]:  Filed  July  25th,  1912.  Jas.  P. 
Brown,  Clerk.  By  J.  A.  Schaertzer,  Deputy  Clerk. 
[40] 
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[Notice  of  Bill  of  Exceptions.] 

In  the  District  Court  of  the  United  States,  Northern 
District  of  California,  Second  Division. 

HUGH  DAVIS, 

Plaintiff, 

vs. 

METHOPOLITAN  REDWOOD  LUMBER  COM- 
PANY, a  Corporation, 

Defendant. 

To  the  Plaintiff  Above  Named  and  to  Messrs.  Puter 
and  Qninn,  His  Attorneys : 
Defendant  hereby  presents  the  following-  proposed 
Bill  of  Exceptions  as  hereunto  annexed,  to  be  used 
upon  a  Writ  of  Error  sued  by  the  defendant  herein 
to  the  above-entitled  court  from  the  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Judicial  Cir- 
cuit. 

OTTO  C.  GREGOR, 
MAHAN  &  MAHAN, 
KENNETH  NEWETT,  Jr.,  and 
LILIENTHAL,     McKINSTRY     &     RAY- 
MOND, 
Attorneys  for  Defendant  and  Plaintiff  in   Error. 
[41] 
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In  the  District  Court  of  the  United  States,  Northern 
District  of  California,  Second  Division. 

HUGH  DAVIS, 

Plaintiff, 

vs. 

METROPOLITAN  REDWOOD  LUMBER  COM- 
PANY, a  Corporation, 

Defendant. 

Bill  of  Exceptions  of  Defendant. 

Be  it  remembered  that  the  above-entitled  cause 
came  on  regularly  for  trial  before  the  above-entitled 
court,  sitting  at  Eureka,  California,  on  the  23d  day 
of  July,  1912,  the  Honorable  John  J.  De  Haven  pre- 
siding as  Judge  thereof,  and  the  jury  duly  im- 
panelled to  try  the  said  cause,  Messrs.  Puter  and 
Quinn  appearing  as  attorneys  for  the  plaintiff,  and 
Messrs.  Mahan  and  Mahan  and  Kenneth  Newett, 
Jr.,  appearing  as  attorneys  for  the  defendant,  and 
thereon  the  following  proceedings  were  had  and 
taken  on  said  trial : 

[Testimony  of  W.  C.  Elsemore,  for  Plaintiff.] 
W.  C.  ELSEMORE,  sworn  for  plaintiff,  testified 
on  direct  examination  as  follows: 

I  am  a  resident  of  the  county  of  Humboldt,  a  civil 
engineer  by  profession.  I  have  made  a  diagram  of 
a  portion  of  the  territory  on  the  south  bank  of  the 
Eel  River,  opposite  the  Metropolitan  Mill,  which 
shows  the  location  of  where  this  alleged  accident  took 
place,  which  this  suit  is  the  outgrowth  of.  I  have 
the  diagram  with  me. 
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(Testimony  of  W.  C.  Elsemore.) 

(Witness  places  map  on  blackboard,  a  copy  of 
which  is  hereto  attached  as  exhibit  '*A.") 

(Witness  resumes  testimony:)  The  line  on  the 
left  of  the  diagram,  the  furtherest  line  to  the  [42] 
left  of  the  diagram,  represents  a  section  of  the  rail- 
road running  up  the  gulch;  the  yellow  band  repre- 
sents the  log  road  or  skid  road  by  which  the  logs  are 
hauled  off  the  hill.  With  reference  to  the  yellow- 
strip,  the  hill  is  all  up  to  the  right.  This  road 
marked  ''Log  Eoad,"  in  yellow,  is  thirty  feet  from 
the  railroad  track  about  the  point  where  this  stump, 
' '  Tommy  Moore ' '  stump  is.  The  elevation  of  the  log 
road  at  the  stump  is  11  1/10  feet  higher  than  the 
railroad  track.  At  the  point  opposite  the  stump 
marked  "24.7"  the  elevation  of  the  road  is  12  6/10 
feet.  At  the  point  opposite  the  stump  marked 
"37.6"  the  elevation  of  the  skid  road  is  37.6  feet 
above  the  railroad  track.  I  don't  know  how  high  the 
stump  marked  "Elevation  28.6"  is  above  the  railroad 
track  opposite  it  upon  the  left.  I  didn  't  count  from 
that.  It  is  28.6  above  the  railroad  opposite  what  is 
called  the  "Tommy  Moore"  stump.  The  elevation 
of  the  stump  here  marked  "24.7,"  the  stump  on  the 
left  is  24  7/10  feet  above  the  railroad  track.  The 
elevation  of  the  stump  marked  "Elevation  15," 
marked  "3  foot  stump,"  is  15  feet  above  the  railroad 
track  opposite  the  "Tommy  Moore"  stump.  The 
width  of  the  skid  road  as  I  scaled  it  along  here  is 
about  8  feet.  The  diameter  of  the  "Tommy  Moore" 
stump  is  about  6  feet.  The  diameter  of  these  stumps 
as  drawn  here  upon  the  map,  is  in  proportion  to  the 
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(Testimony  of  W.  C.  Elsemore.) 
width  of  the  road  as  given  upon  the  map.  I  en- 
deavored to  give  just  the  size  as  they  appear  upon 
the  ground  there.  Everything  is  marked  on  the  map 
on  a  scale  of  ten  feet  to  the  inch.  The  distance  be- 
tween the  "Tomm}^  Moore"  stump  and  the  place 
called  the  donkey  site  is  238  feet.  The  distance  from 
the  "Tommy  Moore"  stum^^  to  the  point  marked 
''Elevation  58.0,"  on  the  skid  road  up  the  hill  is  184 
feet.  The  distance  from  the  ''Tommy  Moore" 
stump  to  the  stump  marked  "37.6  elevation"  and 
marked  "814  feet  diameter"  at  a  point  of  elevation  is 
99.8  feet. 

On  cross-examination  the'  vitness  testified:  I  don't 
know  whether  this  absolutely  correctly  represents 
the  scene  of  the  injury  in  this  case.  I  know  nothing 
about  that.  I  was  [43]  taken  by  Mr.  Puter  to 
this  place  and  asked  to  make  certain  measurements 
in  directions  which  were  pointed  out.  Other  than 
that  I  know  nothing  about  it.  He  pointed  out  a 
stump  to  me  and  told  me  to  measure  from  that  point 
to  another  point,  pointed  out  those  places  and  asked 
me  to  give  elevations  and  so  on,  and  I  did  as  re- 
quested. That  is  all  I  know  about  this.  The  surface 
above  here  is  in  general  the  uneven  surface  that  you 
find  in  the  logging  woods;  that  is  to  say,  the  elevation 
of  this  stump  is  fifteen  feet  above  the  railroad.  I 
don't  mean  to  say  that  that  ground  there  is  exactly 
fifteen  feet  above  the  railroad,  some  may  be  twelve 
feet,  some  eleven  feet ;  this  roadway  running  to  what 
is  called  the  donkey  site  is  practically  on  a  uniform 
grade  from  the  "Tommy  Moore"  stump  to  the  don- 
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k<?y  site.  I  will  say  that  this  old  skid  road  that  we 
took  the  measurements  of  uIoiil;  here  is  practically 
upon  a  uniform  grade  from  this  point  marked  "don- 
key site"  to  the  "Tommy  Moore"  stump.  Speaking 
of  the  country  on  either  side  of  the  road,  the  country 
on  either  side,  except  where  it  has  been  made  into  a 
logging  road,  is  in  an  uneven  condition,  as  it  is 
uneven  in  the  logging  woods.  There  are  hillocks  and 
depressions  in  this  country  along  here  on  each  side 
of  the  road.  I  did  not  measure  the  distance  from  the 
stump.  I  did  not  put  down  the  meavSurement  of  the 
diameter  of  the  stump.  It  is  eight  feet  or  somewhere 
along  there.  These  measurements  of  elevation  were 
taken  from  the  top  of  the  stump.  I  have  given  the 
elevation  of  the  ground  opposite  the  stump,  11.1  feet, 
and  the  elevation  on  the  stump  is  14.6.  I  think  there 
is  three  or  four  feet  difference  there  between  the  ele- 
vation of  the  ground  and  stump  marked  "3  feet"  on 
map.  This  does  not  represent  the  elevation  of  the 
ground  at  the  point  indicated  right  at  the  stump. 
There  is  nothing  at  all  to  indicate  the  height  of  the 
various  stumps.  The  distance  between  the  stump  to 
which  that  "Tommy  Moore"  strap  is  fastened  and 
the  opposite  side  of  the  skid  road  is  somcAvhere  about 
twelve  feet.  [44]  The  side  nearest  the  logging  road 
to  the  opposite  side  of  the  logging  road  is  about 
twelve  feet.  The  land  at  this  point  begins  to  raise 
up.  It  is  a  raise  to  the  top  of  the  hill.  I  do  not 
know  what  per  cent  grade  is  at  that  point.  I  did  not 
take  various  positions  here  to  see  how  far  I  could  see 
in  the  direction  Mr.  Puter  indicated  that  the  log  I'oad 
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(Testimon,y  of  W.  C.  Elsemore.) 
ran.  The  only  position  I  had  was  on  top  of  this 
stnmp  ("Tommy  Moore"  stump).  All  these  dis- 
tances and  elevations  were  taken  from  the  top  of  the 
stump  with  one  sitting'  of  the  instrument.  I  did  not 
stand  away  to  see  how  far  I  could  see  do\\ai  this 
way.  If  a  man  was  standing  at  the  point  marked 
with  an  "x,"  I  am  not  able  to  tell  how  far  he  could 
see  down  this  road.  I  would  judge  he  could  see 
around  to  here  (shows).  If  you  stood  at  a  point  30 
or  35  feet  from  the  stump  you  could  not  see  very  far 
down  there.  I  don't  know  just  how  the  country  lays 
there.  I  have  an  idea  how  the  land  is  there.  I  don't 
know  exactly  the  particular  point.  It  was  the  gen- 
eral character  of  logging  woods,  different  elevations. 
I  did  not  noti(^e  any  other  road  when  we  were  there. 
I  had  my  position  all  the  time  upon  the  top  of  the 
stump.  That  is  the  only  skid  road  I  noticed.  I 
would  say  this  was  a  manufactured  skid  road.  I 
took  an  elevation  184  feet  from  the  "Tommy  Moore" 
stump.  I  stood  on  the  stump  and  took  the  elevation, 
and  remained  there.  I  did  not  examine  to  see 
whether  there  were  any  other  roads  running  off  in 
various  directions  up  the  hill  or  down  the  hill. 

[Testimony  of  Dr.  W.  J.  Quinn,  for  Plaintiff.] 
Dr.  W.  J.  QiUINN,  sworn  for  plaintiff,  on  direct 
examination  testified  as  follows: 

My  name  is  William  J.  Quinn.  I  am  a  physician. 
I  have  been  practicing  my  profession  since  1905, 
seven  yesn's ;  in  Hiuuboldt  County  six  years.  In  my 
professional  capacity  I  was  called  to  administer  to 
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(Testiiriony  of  Dr.  W.  J.  Quinn.) 
the  plaintiff,  Hii^h  Davis,  in  this  action.     I  remem 
ber  the  occasion  of  that  call.     When  Mr.  Davis  got 
hurt  I  was  in  the  country-  and    came  in  upon    the 
train,  and  naturally  when  I  got  off  the  train  and  saw 
the  ambulance     [45]     there  I  went  over  to  see  who 
was  hurt,  and  I  found  it  was  Mr.  Davis.     So  I  went 
up  right  after  Mr.  Davis  to  the  hospital.     I  went  up 
after  they  took  him  there.     I  said  I  would  be  right 
up  there  at  the  hospital  as  soon  as  he  was.     It  was 
the  Union  Labor  Hospital.    When  /  about  the  train, 
I  meant  the  Eel  River  train.     I  saw  the  ambulance 
there  and  I  said,  ''I  will  meet  you  when  you  get  up 
there."     I  was  at  the  hospital  right  after  that  and 
saw  him.     I  made  an  examination  of  his  condition. 
I  took  him  in  the  emergency  dressing-room  we  have 
there  and  there  was  a  splint  on  him  and  bandages 
and  the  blood  was  oozing  through  above  the  bandage; 
and  I  took  all  those  off  and  the  bone  w^as  protruding 
out  through    the  muscle  and    skin  and  everything. 
The  bone  was  protruding    from  the    lower  third,  I 
think,  of   the  leg  between   the  knee  and  ankle.     It 
would  be  right  here  (shows),  closer  to  the  knee  than 
the  ankle,  within  the  third;    I  can't  remember  ex- 
actly.    It  was  above  the  ankle  joint.     There  was  also 
a  fracture  of  the  thigh  about  the  middle  third  of  the 
same  leg.     It  was  his  right    leg.     I  found  a  com- 
pound fracture  of  the  leg  about  a  quarter  way  above 
the  ankle  and  the  bone  of  the  leg  was  protruding  right 
out.     You  could  take  his  foot  and  pull  it  right  around 
upon  the  side  the  bone  was  sticking  out.     Through 
the  flesh  and  muscles  and  everything  else,  and  there 
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was  quite  a  lot  of  hemorrhage  in  the  flesh.  The 
muscles  were  lacerated  and  torn.  I  looked  at  it  and 
I  told  Mr.  Davis  it  might  be  that  one  of  the  main 
arteries  was  cut  in  two  and  he  would  have  gangrene 
in  part  of  his  foot,  but  that  did  not  happen.  When 
we  find  a  compound  fracture  as  bad  as  that  it  is  liable 
to  occur,  but  it  did  not  occur.  There  was  a  second 
fracture  between  the  hip  and  knee,  about  the  middle. 
That  was  not  a  compound  fracture,  but  it  was  a 
pretty  bad  fracture.  Any  fracture  above  the  knee 
we  consider  bad,  because  it  is  a  fracture  that  is  very 
hard  to  put  an  appliance  on  to  keep  it  there.  [46] 
The  splints  would  necessarily  hold  this  fracture 
would  be  opposite  to  this  one  down  here,  and  that 
makes  it  bad.  The  leg  was  cleaned  out  and  a  moist 
antiseptic  dressing  kept  upon  that  leg.  We  don't 
ever  do  very  much  to  it  other  than  to  let  those  legs 
run  for  awhile,  and  see  how  much  infection  there  was. 
We  always  figure  on  infection.  We  leave  them  until 
we  get  rid  of  the  infection  before  we  do  anything 
with  the  bone.  We  pull  the  bone  straight,  straighten 
the  leg,  and  upon  the  outside  of  the  dressing  we  put 
a  retention  splint,  you  might  say.  Well,  I  worked 
with  the  case  two  weeks.  I  saw  him  for  all  of  two 
weeks,  and  the  first  of  September  I  left  there  and 
went  east.  When  I  came  back  the  leg  was  set.  Dur- 
ing those  two  weeks  I  did  nothing  except  the  dressing 
was  kept  on  there.  When  his  temperature  went 
down  and  there  was  no  infection  in  it,  some  time  in 
September,  I  think,  they  went  to  work  and  fixed  the 
leg.     That  was    September,  1910.     I  was  with  him 
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two  weeks,  and  when  I  came  back  from  the  east  I 
took  care  of  it  and  dressed  it.     I  came  back  from 
the  east  on  the  20th  of   October,  1910.     From   that 
time  on  I  took  care  of  him  and  dressed  his  injuries. 
He  remained  in  the  hospital  up  to  about  two  months 
ago.     During  that  entire  period  I  would  dress  the 
wound  every  day.    After  I  came  back  from  the  east 
and  took  care  of   him,  it  was  necessary,  I  think,  to 
scrape  the  bone  three  different  times.     I  might  be 
possibly  mistaken,  either  three  or  four  times,  I  think 
three.     It  kept  running  pus  from  both  places;  the 
break  by  the  thigh  and  also  down  near  the  foot.     I 
used  anesthetics  w^hen  I  scraped  it.     He  would  be 
put  under  ether  or  chloroform.     Then  we  would  cut 
down  to  the  bone  and  scrape  off  a  little  bit  of  the  bone 
that  was  rough  and  leave  it  wide  open  and  let  it  fil] 
in  itself.     For  this  break  above  the  knee,  plates  were 
used  to  assist  the  bone  so  it  would   knit  naturally. 
I  did  not  see  those  plates  put  on,  but  I  took  them 
out.     Of  those  that  I  took  out,  they  were  put  on  the 
side ;  here  we  had  a  piece  of  flat  steel  about  six  or 
[47]     seven  inches  long,  and  probably  a  third  of  an 
inch  wide,  and  there  was  six  or  eight  screw  holes  and 
we  put  a  screw  right  through  that,  and  we  took  a 
drill  like  you  would  drill  in  to  a  board,  and  drilled 
dowm  in  the  bone  a  ways  and  then  got  that  in  proper 
place  and  screwed  the  screws  right  down  through  it 
in  that  w^ay.     There  was  one  plate  put  on  up  there 
and  then  a  staple,  that  is  driven  in.     It  is  very  sharp, 
you  know,  put  it  on  the  bone  and  took  a  hammer  and 
drove  it  in.     He  has  got  a  leg  that  will  be  pretty 
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useful  to  him,  but  still  he  will  always  be  lame ;  that  is 
sure.  It  is  shorter.  I  have  not  measured  it;  I 
should  say  about  three  inches.  These  wounds  have 
practically  healed  up.  What  little  comes  there  I 
don't  think  there  is  any  injury  to  him.  Lots  of  times 
in  a  bone  fracture  you  expect  a  little  oozing  of  pus 
every  once  in  awhile.  There  is  a  place  on  his  leg 
now  that  we  will  have  to  skin  graft  before  it  will 
heal  up.  It  is  a  space  as  big  as  a  dollar,  that  the  skin 
has  never  grown  over.  The  knee  is  stiff.  This 
wound  above  the  knee  has  not  thoroughly  healed  over 
yet.  At  times  it  breaks  out  again.  Well,  of  course, 
it  is  lots  better  now  than  it  has  ever  been.  It  is  still 
in  a  condition  where  it  is  not  healed  up ;  it  might  be 
and  it  might  not.  It  might  not  break  out  again  and 
it  might. 
[Testimony  of  Hugh  Davis,  in  His  Own  Behalf.] 
HUGH  DAVIS,  sworn  for  plaintiff,  on  direct  ex- 
amination testified  as  follows: 

I  am  the  plaintiff  in  this  action.  I  was  born  in 
Ireland.  I  am  about  twenty-seven  years  old.  I 
came  to  this  country  in  January,  1905.  In  1910  I 
went  to  work  for  the  defendant,  the  first  of  April.  I 
went  out  a  swamper,  at  two  dollars  a  day.  I  worked 
at  that  four  days.  Then  I  was  moved  up  into  the 
rigging,  and  I  was  pulling  rigging  there  for  about  a 
month,  and  he  paid  me  two  dollars  and  a  half  a  day. 
Then  they  started  up  logging  and  he  sent  me  up  as 
chaser.  He  told  me  to  go  up  chasing  with  McArthur. 
Mr.  Spain  told  me  to.  He  was  the  foreman  in  the 
woods  for  the  defendant  company.     That  is  not  the 


56      Metropolitan  Redwood  Lumber  Company 

(Testimony  of  Hugh  Davis.) 

same  guleh  that     [48]     I  was  injured  on;  that  was 
another  place.     I  put  in  the  month  of  xipril  for  two 
dollars  and  a  half ;  then  he  raised  my  w^ages  the  next 
month,  and  I  worked  up  there  until  the  last  days  of 
July.     I  went  to  work  over  in  the  place  where  I  was 
hurt.     The  foreman,  Mr.  Spain,  sent  me  up  there 
then.     He  put  me  then  to  work  as  a  chaser  at  the 
place  where  I  was  hurt.     I  worked  there  not  quite 
two  weeks  before  I  was  hurt.     I  was  receiving  three 
dollars  a  day  w^ages.     I  have  seen  the  diagram.     I 
understand    the    diagram.     The    point    down    here 
(shows)  is  where  the  donkey  was.     The  log  is  coming 
down  this  way  (shows).     This  is  the  log  road.     It 
w^as  quite  steep  down  the  dragway  the  logs  come. 
Eight  here  it  W' as  lower ;  it  was  a  little  lower  than  it 
was  up  here.     It  was  up    near  that    upper  stump. 
They  would  haul  the  logs  down  the  hill  with  the  don- 
key here,  and  they  had  a  big  cable  that  ran  up  this 
way,  about  an  inch  and  a  quarter  cable.     And  this 
is  the  "Tomn\y  Moore"  stump  here  where  this  block 
was  hung   on   to.     This  w^as  the  "Tommy  Moore." 
The  "Tommy  Moore"  was  located  about  the  middle 
of  the  skid  road,  not  quite  the  middle  but  very  near 
it,  very  near  one  side  of  the  skid  road  on  the  side 
nearest  the  stump,  the  road  the  logs   had   to  come 
down.     I  had  to  stand  about  here  (shows).     I  had 
to  stand  ten  or  twelve  feet  from  the  stump.     My  duty 
w^as  to  watch  the  log  as  it  came  as  far  as  here  (shows) , 
about  one  hundred  and  twenty  feet  from  the  stump. 
I  never  measured  it,  but  it  was  about  that.     When 
the  log  came  down  to  here  about  one  hundred   and 
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twenty  feet  from  the  stump  then  I  had  to  take  care 
of  it,  stand  about  twelve  feet  from  the  "Tommy 
Moore"  and  be  in  sight  so  I  could  signal  the  engineer 
and  at  the  same  time  see  the  log  and  see  the  engineer 
at  the  same  time.  As  the  log  came  along  down  to 
where  the  "Tomm}^  Moore"  was,  I  had  them  slack 
the  line  about  three  or  four  feet  and  unhook  this 
block  and  hooked  it  on  the  side,  and  that  would  bring 
it  to  the  landing  here.  My  main  duty  was  to  give 
signals.  I  had  them  let  the  line  out  and  I  put  it  on 
the  log  here,  up  this  w^ay  [49]  (show^s),  and  at  the 
same  time  see  the  donkey  engineer  down  here.  If  I 
stood  further  away  than  twelve  feet,  I  could  not  see 
the  log  and  the  engineer,  because  there  was  an  eleva- 
tion coming  up  here,  there  was  a  big  stump  here. 
Eight  here  (shows).  That  stump  is  marked  there. 
There  was  a  big  hill,  pretty  high,  you  could  not  see 
anything  up  there.  In  other  w^ords,  I  could  not  see 
from  the  skid  road  coming  down  the  hill,  upon  this 
road,  the  landing  side  at  all.  There  was  a  big  hill. 
It  was  a  sort  of  gulch  or  slight  depression  where  the 
skid  road  came  down  the  hill.  If  I  stood  away  fur- 
ther than  twelve  feet  I  could  not  see  the  log ;  I  might 
as  Avell  not  be  there  at  all.  I  could  see  the  engineer 
at  the  same  time.  There  was  no  other  place  where  I 
could  have  stood  and  have  seen  the  log  and  the  en- 
gineer and  performed  my  duties  than  the  place  where 
I  did  stand.  You  could  not  see  it  any  other  place. 
This  stump  was  in  the  way  here,  and  the  hill,  and  the 
elevation  was  going  up  like  that.  If  I  stood  here 
at  any  place,  the  hiU  was  up  here,  and  there  was  a 
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deep  hole  here,  a  gulch  that  water  ran  into.  I  never 
measured  the  landing  here  above  the  railroad  track 
and  landing,  but  it  ought  to  be  fourteen  or  fifteen 
feet  high.  There  was  a  gulch  in  here  between  the 
track  and  the  log  road,  between  the  track  and  the 
elevation  where  the  roadbed  was. 

Q.  Were  you  told  to  go  b,y  Mr.  Spain  and  where 
to  work  ? 

A.  Yes,  sir;  I  was  told  by  Mr.  Spain  that  I  be- 
longed here  at  this  place. 

Q.  Do  you  remember  the  incident  of  his  telling  you 
that?        A.  Yes,  sir. 

Q.  Go  on  and  state  just  what  he  told  you. 

Mr.  NEWETT.— That  is  objected  to  as  incompe- 
tent, irrelevant  and  immaterial,  and  not  proper  un- 
der the  issues  raised  by  the  complaint. 

The  COURT.— I  think  I  will  allow  that  question. 
[50] 

To  which  ruling  defendant  then  and  there  duly 
excepted. 

DEFENDANT'S  EXCEPTION  NO.  1. 

A.  He  told  me  one  day^ — the  log  came  dow^n — Avhen 
it  got  as  far  as  here  of  course  that  log  got  foul. 
There  was  those  stumps  there,  and  I  went  up  to 
change  the  choker,  sometimes  the  log  w^ill  go  over 
and  I  have  got  to  change  the  choker  up  there.  I  went 
to  change  it  and  the  rest  of  the  bunch  on  top  of  the 
hill  halloed  if  I  was  alive  yet.  They  kept  halloing, 
those  boys,  that  I  had  made  half  a  day 's  delay ;  what 
was  the  matter.  So  the  engineer  got  the  signal  from 
them  and  he  went  ahead  with  the  log  and  he  pulled  it 
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right  into  the  ''Tommy  Moore"  and  upset  the 
"Tommy  Moore,"  and  it  delayed  us  all  of  fifteen 
minutes  or  so  getting  out  of  that.  I  went  down  after 
this  log  and  Spain  was  down  there  and  he  said, 
"What  is  the  matter?  Don't  you  know  that  the  en- 
gineer could  not  see  that  log?  That  is  what  you  are 
there  for.     I  sent  you  here  and  here  you  belong. ' ' 

Q.  What  did  he  mean  by  that? 

A.  He  told  me  to  stand  there  and  watch  the  log. 
When  the  log  came  to  this  spot  here  where  I  had  to 
change  it,  to  give  him  the  signal  to  stop,  because  the 
engineer  could  not  see  unless  I  gave  him  the  signal. 

Q.  He  told  you — that  was  before  the  accident,  of 
course?        A.  Yes,  sir. 

Q.  He  told  you  that  was  the  place  for  you  to  stand 
w^here  you  could  see  the  log  and  give  the  signal  ? 

A.  Yes,  sir;  see  the  log  and  give  the  signal  to  the 
engineer  at  the  same  time. 

Mr.  NEWETT. — I  move  to  strike  the  answer  to 
that  last  question  out,  upon  the  same  grounds  that 
I  objected  to  the  last  question. 

The  COURT.— I  will  deny  the  motion. 

To  w^hich  ruling  defendant  then  and  there  duly  ex- 
cepted.    [51] 

DEFENDANT'S  EXCEPTION  NO.  2. 

(Witness  resumes:)  At  the  time  of  the  accident  I 
was  standing  here  about  twelve  feet  from  the  stump 
watching  my  certain  portion  that  I  had  to  take  care 
of,  because  the  log  had  to  get  about  one  hundred  and 
twenty  feet  from  me  first.  My  work  was  one  hun- 
dred and  twenty  feet  from  the  stiunp,  up  this  way. 
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Then  men  that  were  further  up  the  hill  who  had 
charge  of  the  log  above  my  section  could  signal  to 
the  engineer  to  start  or  stop.  From  where  they  were, 
they  could  signal  by  a  wire  and  whistle.  They  had  a 
wire  that  ran  up  to  them,  and  when  the  log  got  out 
of  their  section,  that  is  over  the  elevation  at  this 
point  where  the  upper  stump  was,  then  it  got  into 
my  section.  They  could  not  see  the  log.  From  there 
on  I  took  care  of  it.  At  the  time  the  accident  took 
place,  I  was  standing  twelve  feet  from  the  stump 
watching  on  my  portion  whenever  the  log  would 
come  along,  to  be  right  there.  I  could  not  see  the 
log  in  their  part,  but  I  had  to  watch  all  the  time 
after  it  came  in  to  my  part  to  see  that  it  would  not 
get  unhooked  or  anything,  and  if  it  did  get  unhooked 
to  hook  it  again.  When  this  accident  happened,  the 
log  was  not  in  my  section.  I  was  watching  for  it  to 
come  in  to  my  section.  Then  the  strap  broke.  The 
strap  that  was  around  the  stump,  the  "Tommy 
Moore"  strap  on  this  side,  and  it  threw  it  around 
and  hit  my  leg  while  standing  off  about  twelve  feet 
away.  I  was  taken  from  there.  1  was  packed  from 
there  down  to  the  landing  when  they  came  down  from 
the  hill.  I  was  sent  in  upon  the  train  to  the  hospital. 
The  other  doctors  up  there  they  chlorofonned  me 
right  up  there  and  washed  the  blood  out  and  sent  me 
right  on  the  train  to  the  hospital.  It  was  the  15th 
day  of  August,  1910,  that  I  went  to  the  hospital.  I 
was  in  the  hospital  from  the  15th  day  of  August,  1910, 
until  about  eleven  weeks  ago,  I  think;  somewhere 
around  there.     I  came  out  about  eleven  weeks  ago. 
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I  was  there  in  the  hospital  [52]  for  over  a  year 
and  a  half.  I  was  six  times  under  chloroform  in  the 
hospital,  and  one  time  out  at  the  camp.  The  last 
time  I  was  put  under  chloroform  in  reference  to  my 
leg  was  about  five  months  ago  or  six  months  ago. 
That  leg  is  shorter  than  the  other  leg.  It  is  more 
than  three  inches  shorter,  anyway,  maybe  more.  I 
don't  know  how  much  it  is  shorter.  That  leg  is 
shorter  than  the  other.  I  can't  walk  straight.  If  I 
take  this  shoe  off  you  can  see  it.  I  took  this  heel 
clean  off  this  shoe,  and  raised  the  heel  to  that  high 
level,  and  I  had  to  fill  it  up  on  the  inside,  or  I  could 
not  walk  at  all.  I  have  not  the  use  of  my  knee. 
That  is  all  that  I  can  bend  it  (showing).  The  knee  is 
stiff.  The  break  up  there  (thigh)  is  not  completely 
healed  over  yet.  It  breaks  out  there  every  four  or 
five  or  six  weeks;  then  it  runs  about  two  or  three 
weeks,  and  then  I  don 't  have  it  for  four  or  five  weeks. 
Before  1  met  with  the  accident  this  leg  was  sound. 
It  was  always  a  sound  leg.  I  was  in  perfect  health. 
I  was  receiving  three  dollars  a  day  for  the  work  I 
was  doing.    (Plaintiff  exhibited  the  leg  to  the  jury.) 

On  cross-examination  the  witness  testified:  It  was 
the  end  of  the  cable  that  struck  me.  After  it  hit  me 
I  was  conscious.  If  I  had  been  standing  fifteen 
feet  away,  I  don't  know  if  it  would  have  struck  me. 
It  was  the  end  of  the  line  that  struck  me.  It  broke 
on  the  opposite  side  and  swung  around.  It  was  the 
end  of  it  hit  me,  but  I  don't  know  how  near  it  was  to 
the  end  of  the  line.  It  was  something  like  two  feet 
or  three  feet.     If  I  stood  further  away  than  twelve 
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f^et,  I  would  not  liave  been  struck  at  all,  but  I  (jould 

not  see  there.     If  I  stood  there  I  could  not  do  my 

work. 

(Plaintiff  here  admitted  his  signature  to  the  veri- 
fication of  the  original  complaint  herein  and  the  fol- 
lowing portion  of  said  complaint  and  verification 
were  received  in  evidence:) 

Subscribed  and  sworn  to  before  L.  F.  Puter, 
Notary  Public.  "That  while  so  engaged  and  work- 
ing within  about  twenty  feet  of  said  'Tonnny  [53] 
Moore, '  the  said  '  Tonuiiy  Moore '  strap  broke  by  rea- 
son of  the  said  unsafe  condition." 

(The  witness  resumed:) 

Q.  What  made  you  change  it  from  about  twenty 
feet  to  twelve  feet  in  your  amended  complaint? 

A.  I  could  not  tell  the  distance  at  that  time.  I 
got  hit  so  badly  at  that  time  I  did  not  know  where  I 
was  standing  until  I  went  up  and  looked  at  it  again. 
A  line  coming  like  that  and  knocking  you  out,  you 
could  not  tell  the  spot  either. 

Q.  When  did  you  go  out  and  size  it  up? 

A.  We  were  out  there  about  a  week  ago,  or  maybe 
two  weeks  ago. 

Q.  About  two  weeks  ago? 

A.  A  week  ago  or  somewhere  around  there,  and 
we  were  out  there  before  that. 

Q.  When  were  you  out  there  before  that? 

A.  That  was  about  three  weeks  ago. 

Q.  You  did  say  at  this  time  you  were  working 
within  twenty  feet  of  the  "Tommy  Moore"? 

A.  About  that,  about  that  distance;  I  did  not  say 
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Q.  Well,  did  you  know  exactly  where  you  were 
standing  when  you  w^ent  out  there  three  weeks  ago'? 

A.  Well,  I  had  a  better  idea  that  I  was  standing 
there.  I  knew  what  I  had  to  take  care  of  and  I 
knew  that  was  the  place  when  I  went  out,  that  was 
the  distance  I  was  when  I  went  out.  If  a  man  asked 
you  where  you  were  hurt  you  would  not  know^  where 
you  w^ere  to  a  minute. 

(Witness  resumes:)  I  was  going  downhill  when 
they  picked  me  up.  I  was  knocked  to  a  position 
somewhere  around  here  (shows).  The  exact  loca- 
tion was  about  twelve  feet.  It  might  be  twelve,  it 
might  be  fourteen  feet,  or  something  like  that,  I 
never  measured  it  off  to  an  inch.  I  never  thought  I 
would  get  hurt  or  anything  else.  I  have  been  work- 
ing [54]  in  the  woods  two  or  three  months  most 
every  season.  I  worked  in  1906.  I  think  I  worked 
about  two  months.  In  1907  I  did  not  work  at  all. 
In  1908  I  worked  from  May,  as  near  as  I  can  tell, 
until  August  in  the  woods.  In  1909  I  worked — well, 
about  three  or  four  months.  In  1910  I  worked  from 
April  until  I  got  hurt.  All  the  time  I  had  with  the 
rigging  crew  was  in  the  year  of  1910  until  I  got  hurt. 
That  was  the  only  year  I  worked  with  the  rigging 
crew  and  the  only  time  I  worked  as  chaser  was  in 
1910.  The  only  time  I  worked  with  the  rigging  crew 
was  in  1910.  I  started  in  about  the  first  of  April, 
1910,  with  the  rigging  crew  and  worked  until  I  got 
hurt.  From  the  first  of  April  until  the  15th  of  August 
I  was  continually  working  with  the  rigging  crew.    I 
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was  with  different  crews,  but  I  continued  working 
with  the  rigging  crew.  I  was  working  as  chaser 
from  the  first  of  May  and  until  the  15th  day  of  Au- 
gust I  was  a  chaser.  My  duty  was  to  watch  the  log 
through  the  ''Tommy  Moore,"  through  the  "Tommy 
Moore"  block,  and  signal  to  the  engineer,  signal  the 
engineer  to  go  ahead  as  soon  as  I  changed  it  over. 
There  was  no  oiling  to  the  "Tommy  Moore,"  only 
what  little  bit  the  crew  put  on  it.  Anybody  could 
do  it.  Sometimes  I  would  oil  it  and  sometimes  the 
hook-tender,  anyone  that  would  be  near  it  maybe 
once  in  two  days.  Anybody  could  oil  it.  I  swore  in 
my  complaint  that  it  was  my  duty  to  attend  the 
"Tonmiy  Moore."  I  was  the  oiler  who  oiled  it. 
That  particular  strap  that  broke  was  in  use,  I  think, 
about  nine  days,  nine  or  ten  days  before  the  day  of 
the  accident,  but  we  were  not  working  more  than 
half  of  the  time;  it  wasn't  more  than  half  the  time. 
In  about  fifteen  days  it  worked  eight  or  nine  days. 
I  don't  know  how  many  logs  a  day  I  pulled  in 
through  that  "Tommy  Moore."  I  never  counted 
[55]  them.  I  don't  think  from  fift,y  to  one  hun- 
dred a  day.  They  may  have  pulled  in  some  days 
twenty,  some  days  thirty,  some  days  they  woTild  not 
pull  in  ten.  According  to  how  they  got  the  logs. 
Every  log  that  came  in  I  went  to  the  "Tommy 
Moore"  and  took  that  tag  line  and  hooked  on  the 
choker  and  sent  it  down  to  the  railroad  cars.  That 
happened  to  every  log  that  came  in  while  I  was 
working  there.  The  strap  was  around  the  stump. 
I  was  right  at  the  stump.     I  saw  the  strap  the  first 
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day  I  was  there.  I  saw  the  strap  every  day  and 
every  time  a  log  came  along,  but  I  did  not  take  any 
notice.  I  did  not  look  at  it  to  see  whether  it  was 
defective.  I  do  not  know  whether  that  strap  was 
defective  or  not.  I  know  who  made  that  strap. 
Two  fellows  by  the  name  of  Carey  and  Laird.  That 
is  all  the  persons  I  know  of.  I  did  not  see  the  strap 
made.  I  know  they  made  it.  They  say  they  made 
it.  They  were  members  of  the  crew  I  was  working 
with.  I  do  not  know  what  they  made  it  out  of.  I 
don't  know  where  they  got  the  cable  to  make  it. 
Well,  it  was  made  out  of  material  they  got  from  the 
company.  It  was  kept  there,  what  the  company  fur- 
nished and  the  members  of  the  crew  selected  from 
that  material  and  made  the  strap.  I  suppose  it  was 
under  the  orders  of  the  foreman,  of  the  hook-tender. 
Well,  I  never  made  any  ''Tommy  Moore"  strap.  I 
saw  it  after  it  was  made.  It  is  a  line;  they  took  a 
line  and  put  eye  splices  in  each  end  and  put  it  in 
there.  Mr.  Atkinson  is  the  general  superintendent 
of  the  company.  The  foreman  told  me  to  take  this 
position.  Now,  he  told  me  after  I  had  gone  down 
the  road  and  at  that  time  was  attending  to  a  foul  line 
when  he  told  me  that  I  had  no  business  there,  that 
my  business  was  around  this  side  of  the  [56] 
stump.  He  told  me  that  I  was  to  be  down  here  to 
give  the  signal;  the  engineer  could  not  see  me  when 
I  was  up  above.  He  said,  "Why  aren't  you  down 
here?"  He  told  me  my  place  was  here.  He  said, 
"Down  here  you  belong."  That  was  because  I  had 
to  give  the  signal  to  the  engineer  and  watch  the  log 


66      Metropolitan  Redwood  Lumber  Company 

(Testimony  of  Hu^h  Davis.) 

at  the  same  time.  He  pointed  out  a  position  down 
here  for  me  to  occupy.  The  position  where  I  can 
give  the  signal  to  the  engineer  whenever  that  log 
would  be  coming  down  to  the  ''Tonamy  Moore.'* 
He  said,  "I  want  you  down  here;  I  want  you  here 
by  the  'Tommy  Moore.'  You  can't  give  the  signal 
up  there."  T  said,  "I  had  to  go  up  there  to  fix  up 
the  log  there."  He  said,  "You  have  no  business  on 
that  side  of  the  'Tommy  Moore.'"  The  fellows 
above  halloed  out  to  me  what  was  the  delay,  what 
delayed  me,  and  they  gave  the  signal,  and  I  ran  on 
down  before  the  log  to  stop  it  before  it  got  to  the 
"Tommy  Moore,"  but  the  log  got  down  ahead  of  me 
and  tangled  up  the  "Tommy  Moore,"  and  Spain 
said,  "What  is  the  matter  here?  You  have  to  come 
down  here.  You  ought  to  know  the  engineer  can't 
see  the  log  if  you  ain't  down  here  to  give  the  signal. 
Ain't  that  what  you  are  here  for?"  He  told  me  my 
place  was  on  this  side  of  the  stump.  Mr.  Spain  did 
not  warn  me  against  standing  too  close  to  that 
stump.  He  never  warned  me  about  standing  too 
close  to  that  stump.  He  did  tell  me  my  posi- 
tion was  on  this  side  (side  towards  engine). 
Now,  on  this  side,  occupying  this  position,  I 
can  see  directly  down  to  the  engineer.  At  any  point 
along  here  I  can  see  pretty  well.  That  is  a 
fact,  I  can  see  at  any  point  along  here.  I  was  out 
there  showing  them  how  the  things  were  situ- 
ated. I  was  out  with  Mr.  Puter  and  Mr.  Elsemore. 
Now,  as  a  matter  of  fact,  there  are  roads  or 
indications    of    old    roads    running    off   this    way, 
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roads  running-  all  kinds  of  ways.  Those  roads  go 
right  across  bringing  in  trees  or  logs,  sometimes  at 
this  point,  sometimes  from  here,  [57]  and  some- 
times from  there.  There  are  signs  of  roads,  quite  a 
number  of  them,  running  all  through  the  woods  in 
every  direction.  I  used  one  road  at  the  time  I  was 
employed  there.  At  the  time  I  got  hurt,  that  was 
the  main  line  when  I  got  hurt.  There  was  a  road 
came  around  the  other  way.  At  the  time  I  got  hurt 
they  were  logging  off  the  hill  but  they  had  changed 
off  that  road.  Of  course,  there  was  no  skid  road 
picked  out  for  them  until  they  picked  the  road  them- 
selves. They  built  the  road  themselves.  There  was 
all  kinds  of  indications  where  the  logs  had  been 
drawn.  They  only  changed  the  line  two  or  three 
times  in  two  weeks.  This  line  had  stayed  in  that 
situation.  They  took  the  logs  from  up  fifteen  or 
sixteen  yards  both  sides  of  that  and  pulled  it  with 
a  line  in  to  that  certain  chute,  and  they  pulled  along 
the  chute.  I  was  not  out  there  for  a  year  and  a  half, 
in  that  neighborhood.  After  I  got  out  there  I  found 
the  conditions  changed.  There  was  a  good  deal  of 
growth  over  the  road,  undergrowth,  and  weeds 
grown  up.  They  had  not  been  using  that  particular 
logging  territory  for  a  long  time.  It  was  just  the 
same  any  more  than  there  was  some  brush  grown  up. 
There  are  roads  that  run  in  different  directions  from 
this.  The  old  road  took  that  course.  At  one  time 
that  road  did  go  around  this  stump  here,  before  they 
changed  it  to  this  other  road.  There  was  a  road 
going  up  the  side  hill  before  that.     This  was  the  sec- 
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ond  road.     There  were  two  roads.     This  one  and  an- 
other road.     The   other  road   was   over  this   way. 
This  logging  road  here  has  no  certain  width.     There 
was  no  width;  the  log  makes  its  own  road  and  they 
are  different  widths.     I  had  to  be  in  that  position 
to  do  my  work.     I  took  it  because  Spain  told  me  to 
and  because  I  had  to  be  there  anyway,  for  both  of 
those  reasons.     If  Spain  had  not  told  me  to,  I  would 
have  taken  that  position  anyway.     I  took  that  posi- 
tion before     [58]     Spain  told  me  at  all.     When  I 
was  with  the  other  crew,  working  at  the  same  work 
between  April  and  August,  I  had  nearly  the  same 
character  of  work  that  I  did  at  this  time.     It  was 
very  near  the  same  duty,  but  it  was  in  a  different 
position  where  I  had  to  stand.     I  was  then  attend- 
ing the  "Tommy  Moore."     I  was  acting  as  chaser 
in  that  position  before.     That  lasted  for  about  three 
months.     During  that  time  the  log  chain  was  drawn 
through  every  day,  thirty  or  forty  a  day.     I  saw  the 
strap  every  day;  the  "Tommy  Moore"  strap  was 
present  in  front  of  my  eyes,   and  the   strap  that 
caused  the  injury  was  present  in  front  of  my  eyes 
every  day.     It  was  there  but  I  did  not  pay  any  par- 
ticular attention  to  it.     I  didn't  take  any  particular 
notice    of    it.    I    could    have    examined    it    if    I 
wanted  to.     I  thought  there  was  no  need  of  it.     I 
had  no  experience  in  lines.     I  could  have   exam- 
ined   it    if    I    wanted    to ;    there    was    nothing   to 
keep   me   from    examining   the    "Tommy   Moore" 
strap  used  there.     I  didn't  know  it  needed  examin- 
ing; in  the  first  place,  I  did  not  know  anything  about 
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it.  There  was  no  reason  why  I  could  not  have  ex- 
amined it  if  I  had  wanted  to.  I  did  not  examine  it. 
I  did  not  know  whether  it  was  rusty.  I  did  not 
know  what  size  it  was  or  anything  about  it.  I  could 
not  do  my  work,  I  could  not  see  the  engineer  if  I 
stood  in  the  bight  of  the  cable.  It  was  not  my  place 
to  stand  there  anyway.  If  the  line  would  break  or 
anything  would  fly  I  would  be  in  danger.  I  don't 
know  if  the  line  was  apt  to  break.  It  might  break. 
I  could  not  stand  there  and  do  my  work  anyway. 
It  might  not  break,  but  it  wasn't  my  place,  I  could 
not  do  my  work  if  I  stood  there.  I  have  seen  the 
main  line  break  out  in  the  woods,  I  don't  know  how 
it  came  to  break.  It  must  be  old  or  something.  I 
don't  know  how  it  came  to  break.  I  have  known  of 
it.  The  line  drawing  in  logs.  The  main  line  [59] 
broke.  On  this  da}^,  at  the  time  I  was  hurt,  the  fol- 
lowing were  with  me  there:  the  hook-tender,  his 
name  was  Gordon,  and  a  fellow  named  Mike  Carey 
and  Mr.  Laird,  and  the  engineer,  his  name  was  Bru- 
nius,  Tom  Brunius.  The  whistle  boy  was  up  in  the 
woods.  That  composed  the  whole  crew.  The  hook- 
tender  had  charge  of  the  crew.  That  was  Gordon. 
He  was  supposed  to  have  charge  of  the  crew;  that  is 
what  I  heard  everyone  say.  He  was  under  Spain  the 
foreman.  I  never  knew  of  a  ''Tommy  Moore"  strap 
breaking  before.  Never  knew  of  one.  Spain  never 
told  me  to  keep  away;  he  never  told  me  any  such 
thing. 

On  redirect  examination  the  witness  testified:  The 
hook-tender,  Gordon,  had  charge  of  the  crew  that 
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was  working  there  the  date  of  that  accident.  This 
crew  consisted  of  the  engineer,  who  was  at  the  don- 
key, and  myself  and  the  men  that  were  up  on  the  hill 
that  got  out  the  logs,  and  fastened  the  log  on  to  the 
ca])le.  None  of  the  other  members  of  the  crew  were 
near  that  stump  at  that  time.  Their  duties  kept 
them  away  from  that  part  of  the  road  on  top  of  the 
hill.  The  engineer  was  at  his  engine.  The  hook- 
tender  is  sometimes  called  the  chain  tender  in  the 
woods.  He  is  the  boss  of  the  crew  that  is  working 
with  him.  T  never  made  a  "Tommy  Moore"  strap. 
I  never  was  there  when  this  strap  was  made  at  all. 
I  had  nothing  to  do  with  the  handling  of  it  at  all. 
I  never  put  the  "Tommy  Moore"  strap  upon  the 
stump.  I  never  fixed  the  "Tonmiy  Moore"  strap  at 
all.  I  had  nothing  to  do  with  the  placing  of  the 
"Tommy  Moore"  strap  and  nothing  to  do  mth  this 
particular  strap  that  broke. 

On  recross-examination  the  witness  testified: 
There  was  another  member  of  that  immediate  crew, 
the  loader.  He  was  there  and  he  was  loading  on  the 
landing.  My  duty  was  to  attend  to  the  "Tommy 
Moore."  That  "Tommy  Moore"  [60]  consists  of 
a  block  and  is  fastened  to  this  stump  through  which 
the  main  cable  runs. 

On  further  redirect  examination  the  witness  testi- 
fied: My  duties  were  not  confined  to  this  "Tommy 
Moore";  the  principal  part  of  my  duty  was  to  signal. 
I  was  to  signal  to  the  engineer  and  attend  to  the 
"Tommy  Moore,"  too. 
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PAUL  LAIRD,  sworn  for  plaintiff,  testified  on  di- 
rect examination:  I  was  bom  in  Virginia.  I  have 
been  in  Humboldt  County  off  and  on  for  about  five 
years.  I  am  twenty-five  years  old.  Well,  I  have 
been  in  the  State  Engineering  Department  for  five 
months.  I  was  employed  by  the  defendant  the  Met- 
ropolitan Lumber  Company  during  the  summer  of 
1910.  I  am  acquainted  with  the  defendant  Mr. 
Davis  in  this  action.  He  was  employed  there  at 
that  time.  I  remember  the  incident  of  the  accident 
that  injured  Mr.  Davis.  At  and  immediately  prior 
to  that  time  I  was  choking  logs.  That  means  put- 
ting chains  around  the  logs  in  the  woods;  getting 
them  so  they  can  be  fastened  on  to  the  main  cable. 
I  remember  the  location  of  the  "Tommy  Moore" 
that  was  used  at  the  time  of  this  accident.  I  saw 
that  strap  before  I  had  occasion  to  have  something 
to  do  with  making  that  strap  that  was  used  on  that 
"Tomm}^  Moore."  I  could  not  say  exactly  how  long 
before  the  accident  that  strap  was  made;  it  had  not 
had  a  great  deal  of  use;  it  had  been  made  quite  a 
while,  but  it  had  not  been  used  much.  It  was  approx- 
imately two  or  three  weeks.  Two  other  fellows  and 
myself  made  that  strap.  They  were  Mike  Carey  and 
a  man  by  the  name — I  don't  know  exactly  what  his 
name  was,  but  we  called  him  Romeo.  The  hook-ten- 
der instructed  us  to  make  that  strap.  [61] 
Mr.  PUTER.— What  was  his  name? 
Mr.  NEWETT.— I  object  to  the  question  and 
move  that  it  be  stricken  out  as  incompetent,  irrele- 
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vant  and  immaterial  and  outside  the  issue. 

The  COUKT.— I  shall  allow  it  to  go. 

To  which  ruling-  defendant  then  and  there  duly  ex- 
cepted. 

DEFENDANT'S  EXCEPTION  NO.  3. 

(Witness  resumed:)  His  name  was  Gordon.  Gor- 
don was  the  boss  of  the  crew.  Gordon  pointed  the 
cable  out  to  us.  He  showed  us  the  cable  to  make 
the  strap  of. 

Mr.  NEWETT.— I  move  that  that  be  stricken  out 
on  the  same  ground. 

The  COURT.— I  will  deny  the  motion. 

To  which  ruling  defendant  then  and  there  duly  ex- 
cepted. 

DEFENDANT'S  EXCEPTION  NO.  4. 

(Witness  resumes:)  He  pointed  it  out  to  us.  He 
told  us  to  cut  enough  out  of  it  to  make  a  strap  for 
the  "Tommy  Moore,"  and  showed  us  the  cable.  I 
and  these  other  gentlemen  cut  the  strap  off,  cut  off 
a  piece,  rather,  from  this  cable  and  we  made  the 
strap. 

Mr.  PUTER.— Will  you  go  on  and  state  the  condi- 
tion of  that  cable,  the  condition  the  cable  was  in 
when  you  made  the  strap  out  of  it,  the  condition  of 
the  piece  of  cable  that  you  made  the  strap  of? 

A.  Well,  it  was  a  very  poor  piece  of  line,  in  my 
estimation. 

Mr.  NEWETT.— I  interpose  an  objection  to  this 
on  the  same  ground,  incompetent,  irrelevant  and  im- 
material, and  outside  of  the  issues  in  this  case. 

The  COURT.— I  will  overrule  the  objection. 
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To  which  ruling  defendant  then  and  there  duly 
excepted.     [62] 

DEFENDANT'S  EXCEPTION  NO.  5. 

(Witness  resumes:)  It  was  worn;  you  could  tell  by 
looking  at  it  even,  and  without  handling  the  line  any 
at  all,  you  could  tell  it  was  worn;  in  the  first  place, 
it  was  small.  I  should  not  think  that  it  was  big 
enough  to  be  used  for  a  strap  for  a  "Tommy  Moore" 
from  what  I  know  about  them.  1  should  judge  it 
w^as  an  inch  and  an  eighth  line  in  diameter,  or  it  had 
been.  The  strands  w^ere  worn.  The  strands  would 
break  off,  w^hen  we  would  go  to  push  them  in  through 
the  wire,  they  would  break;  the  wire  strands  would 
break  and  fly  back  when  we  pulled  the  line  through. 
I  went  on  and  helped  to  splice  the  line,  with  these 
other  two  gentlemen.  It  showed  indications  of  be- 
ing worn  out.  I  had  much  difficulty  in  making  that 
splice.  After  we  had  made  it  we  took  the  strap  to 
the  stump  and  put  it  on  the  "Tommy  Moore"  and 
put  it  around  the  stump  and  connected  it  on  to  the 
"Tommy  Moore." 

Mr.  PUTER.— Q.  After  you  had  made  this  strap 
and  before  the  accident,  did  you  have  any  conversa- 
tion with  the  hook-tender  Mr.  Gordon  in  reference 
to  the  strap  ? 

Mr.  NEWETT.— Objected  to  as  incompetent,  ir- 
relevant, immaterial  and  hearsay. 

The  COURT.— Objection  overruled. 

To  which  ruling  defendant  then  and  there  duly 
excepted. 
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DEFENDANT'S  EXCEPTION  NO.  6. 

A.  I  did. 

Q.  State  what  it  was. 

A.  He  said  the  line  was  not  fit  to  be  used  as  a 
strap;  he  w^anted  to  get  a  piece  off  the  new  line  on 
the  donkey  to  make  the  strap  out  of;  that  is  what 
he  told  me. 

Q.  Did  he  give  you  the  reason,  did  he  state  to  you 
why  he  was  [63]  not  permitted  to  use  the  new 
line? 

A.  Well,  this  line  w^e  used  was  not  fit  to  be  used, 
he  said. 

Mr.  NEWETT.— I  object  to  it  as  incompetent,  ir- 
relevant, immaterial  and  hearsay. 

The  COURT.— Overruled. 

To  w^liich  ruling  defendant  then  and  there  duly 
excepted. 

DEFENDANT'S  EXCEPTION  NO.  7. 

Q.  Go  on  and  state  what  he  said  about  that. 

A.  Well,  in  our  conversation,  whatever  it  was,  I 
don't  distinctly  remember  at  present,  he  said  he 
wanted  to  get  a  new  piece  out  of  the  new^  line,  but 
they  w^ould  not  stand  for  it;  they  said  use  the  old 
line,  the  old  line  was  good  enough.  He  didn't  say 
who  it  was. 

Q.  Did  he  tell  you  who  said  that? 

Mr.  NEWETT.— We  object  to  it  as  incompetent, 
irrelevant  and  immaterial. 

The  COURT. — I  will  sustain  the  objection  to  that. 

Mr.  NEWETT.— We  move  that  the  last  answer  be 
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stricken  out  as  incompetent,  immaterial,  irrelevant 

and  not  responsive  to  the  question. 

Mr.  PUTER.— What  Mr.  Gordon  said? 

Mr.  NEWETT.— Yes. 

The  COURT.— I  will  deny  the  motion. 

To  which  ruling  defendant  then  and  there  duly 
excepted. 

DEFENDANT'S  EXCEPTION  NO.  8. 

(The  witness  resumed:)  At  the  time  this  accident 
occurred  I  was  up  in  the  woods  working.  I  was 
working  up  here  at  the  upper  end  that  day,  getting 
the  logs  out.  This  road  came  down  the  hill  at  right 
angles  on  the  day  of  the  accident,  as  compared  with 
the  landing.  In  other  words,  [64]  it  was  right 
straight  up  the  hill  from  the  stump.  I  do  not  think 
a  person  could  act  in  the  capacity  the  plaintiff  was 
and  stand  in  any  other  place,  except  at  the  stump. 
There  was  no  other  place  where  he  could  stand  and 
see  up  the  road,  so  as  to  see  the  log,  and  at  the  same 
time  see  the  engineer,  unless  he  crossed  the  gulch 
and  stood  on  the  other  side  of  the  railroad.  There 
is  a  deep  gulch  there,  some  seventeen  or  eighteen 
feet  deep.  He  could  not  stand  anywhere  around 
here  and  get  close  enough  to  see  the  log  and  the  en- 
gineer. There  was  a  back  line  on  that  stump.  The 
back  line  is  a  small  line  that  pulls  the  main  line  back 
in  the  woods  and  is  held  in  position  on  top  of  that 
stump  by  a  block.  It  ran  through  a  block.  When 
they  haul  the  cable  back  in  the  woods,  they  fasten 
a  small  line  on  the  cable  to  pull  it  back  in  the  woods 


76      Metropolitan  Redwood  Lumber  Company 

(Testimonj^  of  Paul  Laird.) 

with.  That  small  line  was  on  top  of  the  stump. 
It  was  not  possible  for  a  person  to  stand  on  top  of 
the  stump  on  account  of  the  back  line  cable  and  the 
block  it  went  through  there. 

On  cross-examination  the  witness  testified : 

Cross-examination  by  L.  E.  MAHAN. 
Gordon  was  the  boss  of    the    particular  crew  in 
which  the  plaintiff  was  w^orking  at  that  time.     He 
had  charge  of  the  work  there,  and  when  a  *' Tommy 
Moore"  strap  was  constructed,  it  was  his  duty  to 
make  one.     He  got  the  material  from  material  that 
was  around  there.     He  was  told  to  get  this  strap.     I 
do  not  know  except  what  he  told  me.     I  was  not  with 
him  when  he  was  ordered  to  get  the  "Tommy  Moore" 
strap,  but  I  was  with  him  nearly  every  evening,  or 
every  other  evening  after  work,  and  he  told  me.     It 
was  made  after  the  Tacoma  donkey  went  to  work ;  we 
put  the  new  donkey  in  before  we  went  to  work.     It 
was  made  before  it  went  to  work.     The  new^  donkey 
was  there.     I  could  not  ssij  how  many  feet  of  cable 
there  was  that  came  with  that  new  donkey.     I  don 't 
know^     [65]     how  many    feet    came  with    it.     The 
miain  line  used  with  the  donkey  is  the  line  that  came 
with   it.     When  they  undertook  to   roll   this   new 
cable  on  the  drum,  it  was  found  that  it  was  so  long 
that  quite  a  bit  could  not  be  put  upon  the  drum  and 
had  to  be  cut  off.     I  don't  know,  but  what  I  think 
about  it,  I  think  there  was  some  line  cut  off,  where  it 
was  I  could  not  tell  you.     I  know  there  was  some  line 
cut  off.     It  was  left    in  that    neighborhood.     That 
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was  exactly  the  same  line  that  was  used  to  draw  the 
logs  from  the  woods.  It  was  the  same  line  used  on 
the  donkey.  Gordon  was  the  boss  of  that  crew.  He 
was  the  one  that  directed  me  and  the  others  together 
to  make  this  strap,  and  we  went  to  work  and  instead 
of  using  this  piece  that  was  cut  off  from  the  main 
line,  he  used  this  line  I  spoke  of,  because  he  was  told 
to.  He  did  not  use  a  piece  of  the  main  cable. 
Where  the  line  out  of  which  the  strap  was  made  came 
from,  I  could  not  say;  it  came  from  a  line  that  was 
around  an  old  stump ;  there  was  about  forty  or  fifty 
feet  of  line.  It  was  around  a  stump;  that  is  all  I 
know.  There  was  a  cable  upon  a  donkey  known  as 
the  " half-breed "  donkey.  I  don't  know  what  size 
it  was;  it  wasn't  as  big  as  that  was  upon  the  new 
donkey,  but  what  size  it  was  I  could  not  say  exactly. 
I  think  it  was  about  an  inch  and  an  eighth  in  diam- 
eter. I  know  as  a  fact  that  when  this  line  has  been 
used  to  some  extent,  it  stretches.  An  inch  and  a 
quarter  draws  into  an  inch  and  an  eighth.  At  the 
time  Mr.  Gordon  told  me  to  cut  that  line,  I  could  not 
say  on  which  side  of  the  railroad  track  I  was  stand- 
ing. Previous  to  going  to  work  upon  the  new  donkey 
I  worked  upon  the  donkey  known  as  the  "half- 
breed.  ' '  As  near  as  I  can  remember,  Gordon  told  us 
to  get  that  old  line  off  that  stump  that  was  behind 
the  "half-breed"  on  the  other  side  of  the  track  and 
make  a  strap  out  of  it.  He  told  the  chaser  and  I  was 
to  help  him.  I  don't  know  who  the  chaser  was;  I 
don't   know  his  name.     I  did   not   take    the     [66] 
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strap  from  the  coil  on  the  *' half-breed"  donkey,  the 

drum. 

On  redirect  examination  the  witness  testified:  I 
had  not  used  that  line  around  the  stump  upon  the 
donkey. 

[Testimony  of  Michael  Carey,  for  Plaintiff.] 

MICHAEL  CAREY,  sworn  for  plaintiff  and  di- 
rect  examination,  testified : 

I  was  born  in  Ireland.  I  have  been  in  this  coun- 
try six  years.  I  am  thirty  years  old.  I  was  working 
for  the  defendant  the  Metropolitan  Lumber  Com- 
pany during  the  month  of  August,  1910.  I  remem- 
ber the  incident  of  the  plaintiff  Mr.  Davis  getting 
hurt  there.  On  the  day,  and  immediately  prior  to 
the  time  that  he  got  hurt,  I  was  on  the  rigging ;  I  was 
choking  the  logs.  I  was  working  up  on  the  hill  get- 
ting the  logs  out,  so  they  could  be  hauled  to  the 
landing.  I  remember  the  strap  that  held  the 
"Tommy  Moore"  in  position,  that  was  being  used  at 
the  time  the  plaintiff*  got  hurt.  I  am  familiar  with 
that  strap.  I  assisted  in  the  making  of  that  strap 
about  two  weeks  before  the  accident.  The  chain- 
tender  told  me  to  make  that  strap.  His  name  was 
Gordon.  A  fellow  named  Mr.  Laird  assisted  in 
making  that  strap;  also  Romy  Weldon.  Mr.  Gor- 
don, the  hook-tender,  told  me  where  to  get  the  cable 
to  make  the  strap.  He  told  us  to  make  a  strap  and 
cut  that  out,  and  showed  us  what  piece  to  take.  He 
marked  off  the  particular  piece  of  the  cable  that  was 
to  be  cut.  The  cable  we  used  was  thrown  around  a 
stump.     It  was  across  from  the  landing    that    the 
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plaintiff  got  hurt  on,  across  the  railroad.  He  went 
and  showed  us  this  piece  of  cable,  old  cable,  and  in- 
structed me  and  the  other  men  to  go  to  work  and 
make  this  "Tonuny  Moore"  strap  out  of  it,  and 
showed  us  where  to  cut  it  off.  I  assisted  in  cutting 
the  cable  off  and  assisted  in  making  the  strap  and 
splicing  it  and  so  on.  The  cable  was  in  poor  condi- 
tion. The  cable  was  worn  out.  We  had  trouble 
splicing  [67]  it.  We  could  not  pull  the  strands 
through;  it  w^as  all  chipped  and  broken  off,  on  ac- 
count of  the  worn  condition.  It  w^as  rusted  out. 
After  I  made  this  strap  I  assisted  in  putting  it 
around  the  stump  and  fastening  it  on  to  the  "Tommy 
Moore."  I  was  working  with  the  crew  up  on  the  hill 
getting  the  logs  out  on  that  day.  I  helped  get  out 
the  log  that  was  on  the  cable  when  the  "Tommy 
Moore"  strap  broke.  I  remember  the  incident  of  the 
strap  breaking.  The  log  at  that  time  that  was  being 
hauled  was  about  one  hundred  feet  from  the  top.  It 
was  being  pulled  towards  the  brow  of  the  hill.  The 
log  was  upon  the  runway  when  this  strap  broke.  I 
did  not  see  anything  interrupting  the  log  or  striking 
stumps  or  anything  of  that  kind.  When  the  strap 
broke  there  was  nothing  in  front  of  the  log  at  the 
time.  It  was  in  the  roadbed.  I  am  familiar  with 
the  place  where  Mr.  Davis  stood.  At  the  time  of  the 
accident  Mr.  Davis  could  not  have  stood  in  any  other 
place  and  have  been  able  to  see  the  log  coming  down 
the  hill  and  at  the  same  time  see  the  engineer  whom 
he  was  to  give  signals  to.  He  could  not  stand  in  any 
other  place  except  by  that  stump,  about  fifteen  feet 
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from  the  stum]i.     if  ho  went  beyond  that  he  could 
not  see  up  that  road.     I  helped  get  him  out  after  he 
was  hurt.     He  was  on  the  landing  at  the  time  and 
we  packed  him  down  when  I  got  down. 

On  cross-examination  the  witness  testified:  At  the 
time  the  rope  broke  the  log  was  out,  I  should  think, 
between  seven  and  eight  hundred  feet.  There  is  a 
whistle-boy  that  stands  at  this  end,  and  his  duty  is 
to  warn  the  engineer  at  this  end,  and  he  follows  it, 
this  boy,  until  the  cable  chaser  takes  it.  The  whis- 
tle-boy follows  it  up  to  give  signals.  He  gets  signals 
from  the  men  who  stand  between  the  "Tommy 
Moore"  and  the  log.  There  are  whistle-men  along 
here.  We  give  him  signals  and  he  gives  them  to  the 
man  at  the  station.  It  was  his  duty  to  take  [68] 
the  signals  here  and  to  repeat  them  to  the  engineer. 
The  log  is  going  along  this  road.  Then,  when  it 
comes  to  the  "Tommy  Moore,"  it  stops  and  the  line 
is  taken  out  of  the  "Tommy  Moore."  Then,  the 
main  line  attaches  on  to  the  end  of  the  log;  and  it 
at  once  swings  it  around  until  it  goes  a  direct  course 
for  the  donkey.  In  doing  that  it  wears  a  roadway 
here.  It  will  fomi  a  hard  roadway.  The  logs  will 
not  go  down  directly,  so  this  space  here  w^as  all  worn 
away  by  logs  so  that  a  man  standing  twenty  feet 
here  or  thirty  feet,  could  look  a  considerable  distance 
from  there.  He  could  see  probably  one  hundred  feet 
or  two  hundred.  Gordon  was  the  foreman  of  that 
ci'ew,  and  he  had  full  charge.  It  was  his  duty  to 
make  these  straps  when  they  broke  or  when  they  were 
needed  and  he  could  go  and  take  any  material  he 
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could  find  that  was  sufficient  for  that  purpose.  I  re- 
member when  the  Tacoma  donkey  came  there,  the 
new  Tacoma  donkey.  I  am  referring  to  the  one  that 
was  in  use  at  the  time  this  injury  happened.  I  re- 
memjjer  when  that  came.  That  came  a  couple  of 
weeks  before  the  injur) .  Fourteen  hundred  feet  of 
new  rope  or  new  cable  came  with  that.  I  remember 
that  when  they  put  it  on  the  drum  they  could  not  get 
it  all  on.  Probably  four  or  five  hundred  feet  were 
cut  off,  because  it  could  not  be  got  on  the  drum.  That 
remained  around  upon  the  landing.  That  "Tommy 
Moore ' '  strap  could  have  been  made  out  of  that  if  it 
was  necessary.  If  Gordon  had  wanted  to  he  could 
have  made  it  out  of  that  piece  of  new  line.  It  was 
there  and  could  have  been  used.  I  don't  think  the 
whistle-boy  standing  at  this  end  could  see  all  the  way 
to  the  bottom.  When  the  log  starts  in  the  woods  the 
men  in  the  woods  follow  it  or  watch  it  until  it  gets 
down  to  where  somebod^y  else  takes  it,  to  see  that 
everything  goes  right  and  that  it  does  not  get  foul ; 
if  it  gets  foul  they  go  down  and  release  it.  Just  as 
soon  as  it  gets  foul  they  sigTial  to  the  whistle-boy. 
He  in  turn  sends  the  word  to  the  engineer.  [69] 
This  log  had  started  about  100  feet  when  this  broke. 
It  had  about  five  or  six  hundred  feet  to  go  until  it 
reached  the  "Tommy  Moore."  I  had  practically 
started  this  log  going  in.  The  chasers  are  supposed 
to  stand  there,  even  when  that  log  was  six  or  seven 
hundred  feet  in  the  woods,  to  attend'  to  his  duties, 
which  is  when  the  log  comes  up  to  change  it.  He 
stays  there   until  the  log   comes  there  to  change  it. 
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AVhen  the  log  came  to  the  "Tommy  Moore,"  it  was 
his  duty  to  unhook  the  tag  line  and  let  it  go  outside. 
You  can  stay  any  place  and  see  the  engineer — that  is 
the  man  he  was  to  signal  to.  Perhaps  he  could  see 
the  tag  line  from  anywhere  in  one  hundred  feet ;  he 
could  not  see  this  line  here  and  the  log  going  in  to  the 
tag  line  at  the  "Tommy  Moore"  any  place  from  the 
landing  to  there,  but  he  could  not  see  up.  He  had  to 
see  up  two  hundred  feet  from  the  "Tommy  Moore," 
to  see  if  it  gets  foul.  If  it  gets  foul  he  knows  it  by 
the  tension  upon  the  line,  and  if  the  hook  comes  off 
or  the  choker  comes  off  he  knows  it  hj  the  slacking 
of  the  line.  The  rest  of  that  crew  follow  the  log 
down  all  the  time  to  see  if  anything  goes  wrong,  and 
if  anything  goes  wrong  they  immediately  signaled 
the  boy  and  he  signaled  the  engineer  to  stop.  You 
can  follow  the  log  all  the  time  until  the  other  man 
can  take  it  up  with  his  eye.  The  line  was  running 
through  the  "Tommy  Moore"  block.  The  log  had 
to  go  through  there.  If  he  saw  the  log  approaching 
the  "Tommy  Moore,"  the  engineer  would  stop  it  in- 
stantly as  soon  as  he  gave  the  signal.  If  he  stood 
back  here  forty  feet  and  saw^  when  the  log  got  to  the 
"Tommy  Moore,"  he  could  not  see  far  enough.  He 
could  see  the  ' '  Tommy  Moore ' '  forty  feet  away  from 
it.  When  he  stood  forty  feet  from  the  stump  there 
was  a  big  pitch  to  come  over  there  within  one  hun- 
dred feet  of  him.  I  never  stood  there  to  look  to  see 
how  far  I  could  see.  I  could  stand  here  and  see  that 
stump.  I  could  not  stand  here  and  see  that  stump. 
I    never   tried.     He     [70]     could    not    stand    here 
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(showing-) ;  that  is  the  only  place  to  be,  by  the 
"Tommy  Moore."  He  could  not  see  his  work  any- 
where else.  His  work  was  to  attend  to  the  "Tommy 
Moore."  He  could  see  the  "Tommy  Moore"  any 
place  from  the  landing  to  that  stump.  He  could  see 
to  do  his  duty  any  place  from  the  landing  to  that 
stump,  but  he  could  not  see  Rnj  further  up.  He  had 
to  see  up  two  hundred  feet  or  three  hundred  feet. 
We  had  to  look  out  for  ourselves  above  here. 

On  redirect  examination  the  witness  testified:  In 
reference  to  the  point  that  I  worked  at  in  the  woods, 
the  position  I  had,  I  could  see  the  log  a  certain  ways 
upon  its  course  to  the  bottom  here,  to  the  "Tommy 
Moore"  here,  then  the  log  passes  out  of  my  sight; 
then  the  person  at  the  "Tommy  Moore"  had  to  look 
after  it  from  the  time  it  came  into  view  of  the  man 
at  the  "Tommy  Moore."  I  did  not  make  any  meas- 
urements of  how  far  that  would  be  when  it  got  out  of 
view.  I  could  not  see  the  whole  way  to  the  "Tommy 
Moore. ' '  He  could  not  stand  forty  feet  away  and  see 
200  feet  up  the  I'oad. 

[Testimony  of  Tom  Breunius,  for  Plaintiff.] 
TOM  BREUNIUS,  sworn  for  plaintiff  testified  on 
direct  examination ; 

My  name  is  Tom  Breunius.  I  reside  at  Stitz 
Creek,  Scotia,  Humboldt  County.  I  have  been  in 
this  country  going  on  three  years  now.  I  am  an  en- 
gineer. I  was  in  the  employ  of  the  Metropolitan 
Redwood  Lumber  Company  during  the  month  of 
AugTist,  1910.     I  was  donkey-driver.     I  was  a  mem- 
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ber  of  the  crew  of  which  Mr.  Davis  was  one.  Mr. 
Spain  was  foi-eman  of  that  crew  at  that  time.  A 
man  by  the  name  of  Gordon  had  charge  of  that  crew 
there.  He  was  the  hook-tender.  I  remember  the 
occasion  of  the  injury  to  Mr.  Davis.  I  was  working 
there  that  day.  Now^,  this  diagram  represents,  this 
yellow^  line  represents  the  roadway  or  landing,  and 
this  point  here  is  where  the  donkey  was.  This  is  the 
railroad.  This  represents  the  stump  where  the 
*'Tonmiy  Moore"  was  fastened.  I  had  been  work- 
ing a  couple  of  weeks,  not  over  that,  with  that  engine 
before  the  accident.  We  were  pulling;  as  far  as  I 
knoAv  [71]  the  diagi-am  is  right,  almost  at  right 
angles,  what  they  call  a  square  pull.  This  point 
right  across  the  roadway  from  the  stump  is  quite  a 
steep  precipice.  This  road^vay  turned  up  betw^een 
the  runway  coming  down  here  and  the  runway  com- 
ing down  to  the  landing.  This  part  was  almost  level 
(shows);  this  part  w^as  quite  a  grade  (shows).  I 
could  not  see  across  there  from  these  two  places  at 
all.  You  would  have  to  be  very  close  to  that  stump 
in  order  to  be  able  to  look  up  the  driveway  and  at 
the  same  time  to  be  able  to  see  me.  He  w^ould  have 
to  be  within  twelve  or  fourteen  feet  of  the  stump, 
something  like  that,  in  order  to  look  up  to  see  the  log 
as  it  was  coming,  as  it  came  over  the  first  declivity 
that  brought  the  log  in  sight  of  the  chaser.  He  had 
to  be  where  he  could  watch  it  all  the  time.  There 
was  no  other  wire  and  no  way  of  signaling  me  except 
to  do  it  at  that  ])oint.  He  naturally  had  to  be  there. 
The  cable  that  w-as  then  being  used  upon  the  day  of 
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the  accident  was  practically  a  new  cable,  an  inch  and 
a  quarter  in  diameter.  I  was  not  there  when  they 
put  it  on,  but  you  could  see  and  I  know  it  was  a  brand 
new  cable,  just  as  good  as  a  brand  new  cable.  It  had 
never  been  used  before,  that  is  the  main  line,  the  line 
they  haul  the  logs  in  with.  It  was  a  good  inch  and 
a  quarter  cable.  The  engine  figured  about  eighty 
horse-power.  The  gearings  increased  the  horse- 
power. It  was  what  they  call  a  compound  gear  ma- 
chine. Now,  the  horse-power  of  that  engine  is 
thirty-three  thousand  pounds,  lifted  a  foot  in  a  min- 
ute. The  cylinder  capacity  of  the  engine  would 
figure  out  eighty  horse-power  and  it  was  sixteen  to 
one.  I  never  stopped  to  figure  out  exactly  what 
strain  the  engine  could  put  upon  the  cable.  In  plain 
English  it  was  a  very  powerful  engine.  It  would 
break  one  of  those  cables  at  times,  and  according  to 
the  wire  companies  that  manufacture  that  kind  of 
cable,  they  claim  that  cable  will  stand  about  seventy- 
two  tons  strain.  The  comparative  strain  on  the  cable 
fastening  the  "Tommy  Moore"  to  that  stump  on  the 
day  of  the  accident,  taking  into  consideration  the 
right  angled  haul  or  pull,  is  considered  twice  the  pur- 
chase [72]  on  one  single  wire  of  that  strap  as 
upon  the  main  line.  But,  of  course,  the  strap  being 
doubled,  we  have  two  parts,  therefore  on  one  part  of 
the  strap  there  would  be  the  same  strain  as  upon  the 
main  line.  In  other  words,  if  the  strap  was  of  the 
same  size  and  the  same  tensile  strength  as  the  main 
line,  one  way  doubled  around  that  stump  would  off- 
set the  power  of  the  main  line.     In  other  words,  the 
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two  strands  there — provided  it  had  the  same  tensile 
strength,  if  it  had  no  inequality  of  binding  where  it 
could  throw  the  power  more  on  one  strand  than  the 
other.     The  reason  for  that  difference  was  the  angle 
pulling  through  the  block,  through  this  big  block.     I 
remember  the  incident  of  the  breaking  of  the  strap. 
At  that  time  we  were  hauling  logs.     It  was  a  brand 
new  machine  and  it  had  not  been  working  very  extra 
good,  one  part  of  it,  but  this  particular  day  it  was 
doing  all  right.     It  was  giving  a  pretty  fair  pull  then, 
although  nowhere  near  what  it  ought  to  have  done. 
Wlien  this  accident  happened  it  was  an  ordinary  pull. 
The  log  did  not  run  against  anything,  that  is  what 
they  told  me.     We  were  pulling  ordinarily  when  that 
gave    away.     Mr.  Davis'  duty  was   as  the    log  ap- 
proached this  "Tommy  Moore,"  what  we  call  the 
lead,  you  know,  of  course,  the  log  would  not  go 
through  that ;  the  cable  runs  through  this  block.     The 
log  would  not  go  through  that,  so  they  had  to  stop 
and  unhook  and  hook  it  on  the  other  side  to  bring 
the  log  in.     It  was  part  of  his  duty  to  keep  track  of 
the  log  after  it  came  in  his  vision  along  this  road, 
and  he  had  charge  of  it  from  that  time.     That  is 
about  a  hundred  and  forty  or  a  hundred  and  fifty 
feet  until  it  got  to  the  donkey.     His  position  was  to 
stay  where  he  could  see  the  log  coming  down  the  hill 
and  at  the  same  time  see  me  at  my  position  here.     He 
could  not  stand  very  far  away  and  see  the  log  com- 
ing down.     He  might  possibly  have  gone  down  upon 
the  railroad  track  and  seen,  but  it  was  too  far  away ; 
that  location  is  there  on  this  side.    He  could  hardly 


vs.  Hugh  Davis.  87 

(Testimony  of  Tom  Breunius.) 

see  up  from  down  there,  I  don't  think.  He  could 
not  [73]  be  on  top  of  the  stump,  either.  There 
was  a  block  on  top  of  the  stump.  That  is  where  the 
back  line  was.  He  had  to  be  within  twelve  or  four- 
teen feet  of  that  stump,  anyway,  to  do  his  work  as 
chaser.  A  platform  might  have  been  built  out  to- 
wards tile  railroad  track  and  run  back  there,  and  he 
could  have  been  in  a  safer  position  that  way.  But 
there  w^as  no  platform  built  there  and  this  was  eleven 
or  twelve  feet  higher;  the  railroad  track  is  down 
eleven  or  twelve  feet  lower  than  the  roadbed  at  that 
point. 

On  cross-examination  by  Mr.  NEWETT,  the  wit- 
ness testified: 

Well,  w^e  all  know  what  the  duties  of  a  man  taking 
that  position  is.  Gordon  was  the  hook-tender,  what 
we  called  the  boss.     He  w^as  the  boss  over  me. 

[Testimony  of  Hugh  Davis  in  His  Own  Behalf 
(Recalled).] 

HUGH  DAVIS,  recalled  for  plaintiff,  testified 
on  direct  examination: 

All  this  occurred  in  this  county  and  State. 

(It  is  admitted  that  the  defendant  is  a  corpora- 
tion.) 

Thereupon  plaintiff  rested. 

Defendant  thereupon  made  a  motion  for  a  nonsuit. 

Mr.  NEWETT. — At  this  time  I  desire  to  move  for 
a  nonsuit  in  this  case  upon  the  ground  that  the  evi- 
dence is  not  sufficient  to  justify  a  verdict  in  behalf  of 
the  plaintiff  under  the  pleadings  in  this  case.  And 
I  desire  to  call  the  Court's  attention  to  what  I  deem 
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to  be  a  fatal  variance  between  the  pleadings  and  the 
proof,  if  tJbat  is  shown ;  for  the  further  reason,  that 
under  the  law  the  plaintiff  assumes  the  risks  of  his 
employment  and  the  injury  occurred  by  reason  of 
one  of  the  assumed  risks,  and  that  he  is  guilty  of  con- 
tributory negligence;  and  that  the  injury  was  occa- 
sioned by  the  act  of  a  fellow-servant  of  the  plaintiff 
for  which  the  defendant  was  not  responsible. 

Said  motion  for  a  nonsuit  was  denied  by  the  Court, 
to  which  said  ruling  defendant  duly  excepted.     [74] 

DEFENDANT'S  EX€EPTION  NUMBER  9. 
[Testimony  of  James  Spain,  for  Defendant.] 

JAMES  SPAIN  was  thereupon  sworn  for  defend- 
ant, and  on  direct  examination  testified: 

I  am  at  present  the  woods  foreman  of  the  Metro- 
politan Redwood  Lumber  Company,  in  this  county. 
I  have  held  that  position  three  years,  a  little  over.  I 
have  followed  the  logging  and  lumbering  business  for 
thirty-nine  years.  I  have  had  thirty-nine  years' 
experience.  I  was  the  foreman  of  the  Metropolitan 
Redwood  Lumber  Company  on  August  15th,  1910, 
at  the  time  of  this  injury.  I  was  not  present  at  the 
time  of  this  injury.  I  was  up  at  the  other  landing 
there,  the  other  donkey,  in  another  portion  of  the 
woods.  I  know  the  particular  place  where  the  acci- 
dent occurred.  I  am  familiar  with  it.  Mr.  Davis 
was  a  member  of  Red  Gordon's  crew.  Tom  Breu- 
nius  was  the  engineer,  Mike  Carey  was  a  rigging- 
man  and  Paul  Laird,  a  rigging-man,  were  members 
of  that  crew  at  that  time,  and  a  fellow  we  called 
Texas  Jack  was  sniper.     Mike  Kindergan  was  upon 
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the  landing,  loading.  Billy  Jenetti  was  the  whistle- 
boy.  I  remember  the  occasion  of  them  going  over 
to  this  particular  place  to  work.  I  instructed  them 
to  go  over  there.  I  instructed  Red  Gordon.  I  told 
him  to  go  ahead  and  make  a  road  and  pull  logs. 
That  means  go  over  there  and  make  his  donkey  site 
and  get  his  road  ready;  there  was  grading  to  do  upon 
the  road  there,  get  his  strap  ready  and  hang  out  his 
blocks  and  this  "Tommy  Moore"  and  stretch  his 
line.  They  had  been  working  previous  to  these  in- 
structions to  go  over  on  the  other  side  with  what  we 
called  the  "half-breed"  donkey.  That  donkey  was 
located  just  across  the  track  in  reference  to  this  loca- 
tion. They  used  the  new  donkey  in  the  new  place. 
Fourteen  hundred  feet  of  line,  inch  and  a  quarter 
main  line,  came  with  the  new  donkey,  and  there  was 
also  a  back  line.  That  back  line  is  a  small  cable  that 
pulls  the  big  line  back  into  the  woods  with  after- 
wards. This  fourteen  hundred  feet  of  line  was 
available  for  [75]  their  use  in  fixing  up  that 
place.  There  was  other  line  there  available  for  their 
use,  two  thousand  feet  of  inch  and  a  quarter  line 
across  the  track  on  the  other  donkey,  probabl}^ 
seventy-five  or  eighty  feet  distant  from  the  place 
where  they  were  working.  I  remember  of  them  get- 
ting ready  and  putting  the  new  line  upon  the  donkey. 
There  was  too  much  of  it — more  than  the  drum  hold. 
They  cut  off  a  piece,  two  hundred  or  two  hundred 
and  fifty  feet.  That  laid  alongside  the  donkey. 
That  line  was  available  for  any  purpose  they  wished 
to  use  it   for  there.     It  was  available  for  "Tommy 
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Moore"  straps  if  the,y  desired  to  use  it.  The  two 
thousand  feet  on  the  other  drum,  on  the  other  donkey 
across  the  road  was  available.  The  hook-tender, 
Gordon,  has  charge  of  the  selection  of  the  rope  that 
was  used  for  any  purpose  by  the  crew\  Most  anyone 
of  the  crew  can  make  the  "Tommy  Moore"  straps. 
All  the  rigging  crew  actually  do  make  them,  that  is, 
including  Gordon  and  those  under  him.  I  remember 
prior  to  this  accident  of  having  a  conversation  with 
Mr.  Davis  in  regard  to  where  to  stand  at  this  par- 
ticular "Tommy  Moore."  It  was  a  few  days  before 
the  accident.  I  know  it  was  a  few  days,  because  the 
accident  happened  a  few  days  afterward.  That  con- 
versation was  as  follows :  Well,  I  was  going  down  the 
track  and  he  was  leaning  up  on  the  stump  that  the 
"Tommy  Moore"  was  on.  I  told  him  he  had  better 
get  away  from  there,  that  was  too  close  to  the 
"Tommy."  He  remarked  that  he  could  not  see  any 
place  else.  I  walked  up  to  him  and  walked  down  a 
little  further  past  the  stump  where  I  saw  there  was 
a  good  place,  and  I  told  him,  here  was  a  good  place 
to  stand,  he  could  see  just  as  good  as  right  there  at 
the  stump.  When  I  came  along  down  the  track  Mr. 
Davis  was  leaning  on  this  stump,  and  I  took 
him  along  here  down  towards  the  donke}-,  about 
thirty-five  or  forty  feet  down  the  grade.  I  took  him 
down  as  far  as  he  could  get  a  view  by  that  stump. 
Since  that  tune  I  have  gone  upon  the  ground  and  got 
into  the  position  where  I  was  then  [76]  where  I 
could  see  this  road  right  up  close  by  this  stump.  I 
have  measured  it.     It  is  thirty-eight  feet.     If  he  had 
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been  standing  where  I  showed  him,  he  could  not  have 
been  caught  by  this  ''Tommy  Moore"  strap  because 
the  strap  was  not  long  enough.  By  the  breaking  of 
the  strap  and  its  going  around  the  stump  it  would 
not  reach  that  far.  1  don't  remember  any  conversa- 
tion with  Mr.  Davis  at  one  time  when  the  log  became 
foul  with  the  ''Tommy  Moore"  and  I  told  him  that 
his  place  was  there  on  this  side.  I  might  have,  but 
T  don't  remember  it.  It  is  a  fact  that  his  duties 
were  on  this  side.  His  duty  was  when  the  log  cam.e 
there  to  unhook  the  choker  and  pass  it  through  the 
"Tommy  Moore"  and  then  hook  the  cable  on  so  it 
would  come  in.  Before  the  log  approached  suffi- 
ciently to  allow  the  tag  line  to  pass  through  the 
"Tommy  Moore"  he  was  to  signal  the  engineer  to 
stop ;  then  to  unhook  the  choker  or  the  tag  line  and 
pass  it  through  the  "Tommy";  then  it  was  pulled  on 
in,  as  the  log  went  in.  He  followed  it  in  to  the  don- 
key, unhitched  the  choker  and  sent  it  back  to  the 
woods.  When  I  put  him  in  this  position  by  this 
stump,  I  came  down  here  far  enough  so  I  could  see 
by  this  stump.  This  is  the  stump  (showing).  It 
was  the  nearest  stump  from  there.  There  was  a 
deep  hole  by  the  landing.  I  took  him  down  here  so 
he  could  get  a  view  here  and  see  the  log  projecting  in 
here  (shows).  I  have  never  given  the  hook-tender 
0]^  crew  any  instructions  regarding  what  rope  shall 
be  used  in  their  work.  The  hook-tender  has  the  dis- 
cretion in  the  selection  of  any  rope  used  by  them. 
In  this  particular  instance,  Red  Gordon  was  the 
hook-tender.    Red  Gordon  had  the  selection  of  any 
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rope  or  cable  that  was  used  on  these  operations. 
From  the  place  that  I  stationed  Mr.  Davis  by  look- 
ing through  here,  he  could  not  only  see  the  log  ap- 
proaching the  "Tommy  Moore,"  but  he  could  see 
over  here  and  see  it  coming  down  the  hill.  He  could 
see  up  on  the  side  of  the  hill  there.  That  was  talked 
over  with  him  at  the  time.  Yes,  sir,  he  could  see  just 
as  well  up  the  [77]  sidehill  there  as  he  could  at 
the  stump.  I  have  investigated  to  see  whether  or  not 
you  could  see  the  "Tommy  Moore"  in  the  position 
in  which  it  was  from  any  place  along  from  the  land- 
ing to  there  (shows)  and  you  can  see  it  any  place. 
(Photograph  shown  witness.)  This  is  a  photograph 
of  that  place  viewed  from  where  the  "Tommy 
Moore"  was  standing.  The  view  was  taken  in  this 
position  over  here  (shows),  a  side  view  of  this  opera- 
tion. The  point  on  that  photograph  of  the  ' '  Tommy 
Moore"  stump  is  marked  "A."  The  stump  from 
wliich  I  took  a  view  when  I  stationed  Mr.  Davis  is 
marked  "B,"  The  road  or  driveway  came  right 
down  this  way  (shows)  from  the  "Tommy  Moore" 
stump  to  the  landing.  That  line  (showing)  repre- 
sents the  dragway,  from  the  ' '  Tommy  Moore ' '  stump 
to  the  landing.  That  is  down  from  the  "Tommy 
Moore"  stump  to  the  landing.  The  dragway  is  im- 
mediately behind  that  line,  that  depression.  This 
stump  (showing  stump  on  plat  south  of  the  drag- 
way  beyond  the  "Tommy  Moore"  stump)  is  marked 
"C"  When  they  were  making  this  line  out,  this 
road  was  graded  up  somewhat  along  here.  The  dirt 
was  thrown  towards  the  railroad  track  innnediately 
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opposite  and  to  the  west  of  the  dragw^ay.  The  dirt 
was  thrown  out  there.  There  was  a  reddish  streak 
along  made  by  the  dirt  thrown  out. 

(There  was  then  received  in  evidence  the  photo- 
gi'aph  above  referred  to.)  On  this  photograph  the 
"Tommy  Moore"  stump  is  marked  "A,"  this  stump 
"B"  and  this  is  ''C."  The  landing  is  not  shown  in 
the  picture.  It  was  down  here  (shows),  and  marked 
**I."  It  was  in  that  direction.  (Photograph  shown 
to  the  jury.)  I  stationed  Mr.  Davis  right  here 
(shows)  with  reference  to  the  photograph,  as  far 
down  here  as  you  see  by  that  stump,  at  the  place 
marked  "X."  The  strap  that  went  around  that 
stump  was  twenty-five  or  thirty  feet  long.  These 
straps  would  have  different  lengths  depending  upon 
the  location  of  the  stump  to  the  roadway.  That  is 
the  reason  the  workmen  had  to  make  them  them- 
selves. They  have  to  make  a  new  "Tommy  Moore" 
strap  for  each  new  direction  in  which  they  draw 
the  logs,  that  is,  unless  it  was  a  [78]  straight  pull, 
or  unless  a  former  strap  would  answer  the  purpose. 
It  is  made  with  two  eye  splices  in  it,  one  on  each 
end,  one  eye  splice  on  each  end,  and  as  the  crew  are 
directed  to  go,  or  as  they  go  to  different  logging 
operations,  they  themselves  have  to  make  a  strap  for 
each  new  situation. 

On  cross-examination  the  witness  testified : 

I  have  worked  three  years  here  for  the  company, 

the   present    owners  of  the  Metropolitan    Redwood 

Lumber  Company.     I  worked  for  them  six  or  seven 

years  before  I  came  here.     This  "Tommy  Moore," 
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I  should  think,  weighs  six  or  seven  hundred  pounds. 
That  "Tommy  Moore"  was  \wV\  three  feet  and  a 
half  or  four  feet  in  suspension  from  the  stump 
known  as  the  "Tommy  Moore"  stump.  This  yellow 
line  upon  the  map  represents  the  dragway  where  it 
comes  down  here  around  this  turn.  This  is  the 
stump  here,  the  strap  from  the  "Tommy  Moore" 
went  around  the  stump.  The  "Tommy  Moore"  was 
suspended  nearer  to  the  side  of  the  dragway.  It 
was  what  I  call  at  the  side  of  the  dragway,  about  four 
feet  or  four  and  one-half  feet  from  the  stump.  I 
never  measured  the  "Tommy  Moore"  strap.  T  did 
see  that  strap  there  before  the  accident,  though  I 
did  not  examine  it.  Practically  all  the  stumps  are 
about  six  or  seven  or  eight  feet,  some  of  them  not 
so  high  from  the  ground,  on  this  map  cut.  That 
"Tommy  Moore"  stump  on  the  upper  side  next  to 
the  ' '  Tommy ' '  was  probably  four  feet  high.  It  was 
a  little  higher  than  the  "Tommy  Moore"  stump.  T 
never  took  any  notice  of  the  upper  side  of  that  stump. 
I  have  been  at  the  lower  side  of  it,  but  I  never  took 
any  notice  of  the  upper  side  of  it.  It  would  not  be 
over  a  couple  of  feet  higher.  The  top  of  this  stump 
from  these  figures  is  twelve  feet  higher  than  the  cen- 
ter dragway.  That  is  about  right.  This  driveway 
from  where  the  donkey  stood  up  to  the  "Tommy 
Moore"  stump  was  not  quite  upon  a  level.  It  was 
dow^nhill  from  the  stump  to  where  the  donkey  stood. 
In  other  words,  this  portion  commencing  right  at 
the  stump  here  the  grade  gradually  [79]  went 
down  and  it  was   lower,    considerably   lower,    than 
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when  you  get  down  to  the  landing.     The  crew  up  in 
the  woods  when  they  got  the  log  out,  they  had  their 
whistle-tender   there   and   that   whistle-tender  gave 
signals,  all  necessary  signals  as  the  log  progressed 
within  his  vision.     While  the  log  was  in  his  vision 
he  gave  signals  with  his  whistle.     It  was  Davis'  duty 
to  give  signals  in  reference  to  the  log  after  the  log 
had  passed  out  of  the  whistle-tender  up  here.     After 
it   went   in   sight   of   the   "Tommy  Moore"  it  was 
Davis'.     From  that  time  on  until  the  log  got  down 
to  the  "Tomm}^  Moore"  it  was  Davis'  duty  to  signal 
if  necessary.     The  whistle-boy  signals  until  it  gets 
out  of  his  vision.     When  the  log  came    down    this 
roadway  until  it  went  over  the  brow  of  the  hill  the 
whistle-boy  did  the  signaling.     After  he  went  over 
the  brow  of  the  hill  and  mthin  the  vision  of  Davis, 
it  was  Davis'  dut}^  to  give  the  signal.     Somewhere 
along  there,  somewhere   over   one   hundred   feet   it 
came  in  sight  of  Davis  and  from  that  time  on  it  was 
in  his  charge.     Then,  when  the  log  got  down  to  the 
"Tommy  Moore,"  then  it  was  Davis'  duty  also  to 
make  the  necessary  changes  there  for  the  swinging, 
so  that  the  log  could  go  on  its  way  to  the  landing. 
I  saw  that  "Tommy  Moore"  strap  several  times  be- 
fore it  broke.    I  remember  of  being  up  at  this  location 
a  few  weeks  ago  with  a  party  of  gentlemen,  in  which 
I  pointed  out  where  you  told  Davis  to  go  at  this 
particular  time.     Mr.  Kindergan  w^as  present  at  that 
time,     I  don't  remember  of  stating  at  that  time  that 
you  had  previous  to  the  accident  told  Mr.  Davis  to 
stand  ten  or  twelve  feet  away  from  that  stump  or 
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fourteen  feet,  or  thirteen  feet.  I  did  not  state  that 
that  day.  I  pointed  out  where,  to  those  men,  at  that 
time.  I  walked  right  up  with  them  at  the  time  I 
spoke  to  Mr.  Davis.  I  did  not  examine  the  cable 
any.  I  knew  that  cable  was  made  out  of  a  main 
line.  I  knew  it  was  made  out  of  rusty  cable.  Any 
cable  will  be  rusty  if  it  has  laid  there  a  night  or  two. 
I  don't  mean  to  say  it  was  a  new  cable  at  all.  I  did 
not  know  that  that  strap  was  [80]  made  out  of 
that  old,  discarded  cable.  I  did  not  know  what  cable 
that  strap  was  made  out  of.  I  did  not  know  it  was 
not  made  out  of  new  cable.  I  knew  there  was  good 
cable  there.  The  ^kid  road  don't  run  dow^n  here  to 
the  railroad  track.  It  is  run  upon  a  level  or  slight 
incline  from  the  "Tommy  Moore"  stump  down  to 
the  landing.  These  grasses  are  on  the  side  of  the 
driveway  next  to  the  railroad  track.  In  other  words, 
it  is  just  back  of  the  grasses ;  the  picture  introduced 
in  evidence  is  taken  in  front  and  shows  a  lot  of  grass, 
etc.,  in  front  of  the  roadway.  There  is  no  little  hill 
right  a  short  distance  from  the  "Tommy  Moore" 
stump  to  the  landing  as  pointed  out  upon  the  photo- 
graph. The  hill  is  here  from  the  center  of  the  road 
opposite  the  "Tommy  Moore"  stump,  from  there 
to  the  landing,  the  road  was  upon  a  regular  grade. 
That  line  was  not  put  in  there  to  indicate  the  road- 
way, but  to  indicate  in  a  general  way  where  the  road- 
way was.  The  roadway  up  to  here,  as  far  as  this 
photograph  is  concerned,  runs  on  the  right-hand  side 
of  the  stump  marked  "  C. "  This  stump  marked  "  B  " 
upon  the  photograph  is  represented  here  upon  the 
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map  (showing).  Now,  the  roadway  ran  up  on  the 
other  side  of  that  stump.  In  other  words,  it  ran 
upon  the  other  side  of  the  stump  marked  "C"  in  the 
photograph.  This  is  the  stump  "B"  in  the  photo- 
graph (shows).  Now,  the  roadway,  of  course,  runs 
up  on  the  left-hand  side  of  that  stump,  looking  from 
the  donkey  engine  to  the  ''Tommy  Moore."  Here 
is  ''B";  now,  the  roadway  runs  between  "B"  and 
the  "Tommy  Moore"  stump  and  runs  around  here. 
In  other  words,  it  runs  up  that  way.  The  new  cable, 
this  inch  and  a  quarter  cable,  when  it  was  delivered 
there  at  the  landing,  was  to  be  used  for  the  making 
of  ''Tommy  Moore"  straps  or  any  other  purpose 
that  was  required.  The  big  cable  was  purchased 
and  shipped  up  there  for  the  purpose  of  being  used 
as  a  drag  cable,  not  for  "Tommy  Moore"  straps  or 
anything  of  that  kind.  We  got  a  new  donkey  and 
the  donkey  was  put  together  there.  Just  before  they 
commenced  to  go  to  work  on  that  side  of  the  gulch. 
It  was  a  big,  powerful  donkey,  and  this  new  cable 
was  to  be  used  as  a  drag  cable  on  [81]  that^ don- 
key. There  were  other  cables  there  which  could 
be  used  for  straps  and  things  of  that  kind.  The  logs 
that  were  hauled  by  this  cable  were  large  redwood 
logs  running  from  two  feet  in  diameter  and  ran  up 
as  high  as  six  or  seven  feet,  it  might  be  eight  feet, 
some  of  them.  When  this  "Tommy  Moore"  was 
placed  there  in  position,  and  held  in  position  by  this 
"Tommy  Moore"  strap,  it  was  placed  there  for  the 
purpose  of  remaining  there  as  long  as  they  hauled 
down  that  way  to  the  landing.     It  was  a  permanent 
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contrivance  to  remain  there  as  long  as  they  used  the 
road  hauling  logs  down  there  to  that  landing,  and  the 
"Tommy  Moore"  did  remain  there  during  the  time 
they  used  that  landing  and  were  hauling  logs  down 
by  it.  I  don't  remember  an  incident  that  sometime 
prior  to  the  accident,  of  a  log  being  entangled  in  the 
"Tommy  Moore,"  and  Mr.  Davis  was  not  present 
to  give  the  signal  to  the  engineer,  and  he  was  further 
up  the  dragway  and  that  I  reprimanded  him  and  told 
him  in  substance  that  his  place  was  down  there  near 
the  stump  where  he  could  see  the  engineer  so  as  to 
give  him  the  proper  signals.  I  don't  remember.  I 
may  have  done  it. 

On  redirect  examination,  the  witness  testified: 
In  fact,  his  duties  were  on  this  side  of  the  "Tommy 
Moore,"  where  he  could  see  the  engineer  and  log 
approaching.  It  is  not  a  steep  grade.  It  is  about 
the  same  grade  as  the  railroad  runs  down  here,  the 
same  incline  from  the  "Tommy  Moore"  to  the  land- 
ing. There  were  two  thousand  feet  of  inch  and  a 
quarter  line  immediately  across  the  track  available 
for  "Tommy  Moore"  straps  if  they  saw  fit  to  use 
that.  They  had  authority  to  go  there  and  use  any 
portion  of  that  line  for  that  purpose.  No  instruc- 
tion was  ever  given  by  me  to  any  of  the  men  there 
not  to  use  that  for  that  purpose.  The  inch  and  a 
quarter  line  upon  the  other  donkey,  the  "half- 
breed,"  was  a  good  line.  It  was  three  or  four 
months  old.  It  was  put  on  there  al^out  the  first  of 
May.  J     -^ 
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On  recross-examination  the  witness  testified: 
[82] 

The  two  thousand  foot  cable  that  was  across  the 
gulch  was  used  about  three  or  four  months.  The 
new  cable  of  which  I  have  been  speaking  that  was 
put  in  use  and  was  in  use  at  the  time  of  the  accident 
lasted,  I  guess,  about  a  year,  anyway.  We  used  it 
all  that  season  and  it  was  upon  the  drum  in  the 
spring.  That  cable  and  one  across  the  gulch  were 
both  of  the  same  size,  an  inch  and  a  quarter.  I  d'on't 
know  whether  the  strap  that  is  in  question  here, 
whether  that  strap  was  actually  made  before  or  after 
the  two  hundred  and  fifty  feet  was  cut  off  that  new 
cable.  The  new  cable  was  cut  off  before  the  donkey 
went  to  work,  when  the  donkey  was  running  enough 
to  put  it  on.  The  cable  was  upon  a  big  spool.  Then 
the  donkey  was  set  upon  the  landing,  put  up.  It 
was  brought  there  apart  and  it  was  put  up  and  after- 
wards it  was  run. 

On  redirect  examination  the  witness  testified : 

The  line  was  cut,  the  two  hundred  and  fifty  feet 
were  cut  off  that  main  line  before  any  log  was  hauled, 
or  any  lines  were  used  that  they  lay  out. 

Thereupon  defendant  rested. 

Thereupon  defendant  made  a  motion  for  a  nonsuit. 

Mr.  NEWETT. — Now,  all  the  evidence  has  been 
introduced  and  I  make  a  motion  for  a  nonsuit  in 
this  case  upon  the  grounds  that  the  evidence  is  not 
suf&cient  to  justify  a  recovery  under  the  pleadings, 
and  I  assign  in  particular  that  there  is  a  variance 
between  the  allegations  and  the  proof;  that  no  re- 
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covery  can  be  had  for  any  alleged  cause  set  forth  in 
the  amendment  of  the  year  1907  to  section  1970  of 
the  Civil  Code  of  this  State.  That,  under  the  cir- 
cumstances of  the  case,  the  evidence  shows  that  the 
plaintiff  was  injured  by  the  ordinary  risks  of  the 
business  which  he  had  assumed. 

2d.     That  he  was  guilty  of  contributory  negligence. 

3d.  That  any  injury  caused  to  him  was  caused  by 
the  negligence  of  a  fellow-servant  or  fellow-servants, 
employed  by  the  said  [83]  defendant  in  the  same 
general  business. 

I  don't  know  whether  your  Honor  desires  any  fur- 
ther argument. 

The  Court  thereupon  denied  said  motion,  and  de- 
fendant duly  excepted  to  said  ruling  of  the  Court. 

DEFENDANT'S  EXCEPTION  NO.  10. 

Thereupon  counsel  proceeded  to  argue  the  case  be- 
fore the  jury. 

The  Court  thereupon  instructed  the  jury  as  fol- 
lows, to  the  giving  of  each  and  every  one  of  such 
instructions,  where  herein  noted,  defendant  ex- 
cepted : 

Instructions. 

The  COURT.— Gentlemen  of  the  Jury: 

1.  The  plaintiff  seeks  in  this  action  to  recover 
damages  from  defendant  by  reason  of  certain  in- 
juries alleged  to  have  been  suffered  by  him,  and 
which  it  is  charged  were  occasioned  by  the  negligence 
of  the  defendant.  The  particular  charge  is  that  the 
defendant  carelessly  and  negligently  failed  and  neg- 
lected to  provide  and  maintain  a  safe  and  suitable 
*' Tommy  Moore"  strap,  and   on   the   15th   day   of 
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August,  1910,  the  said  "Tommy  Moore"  strap  was 
in  an  unsafe  and  defective  condition;  that  it  was 
unsafe,  defective  and  dangerous  in  this,  that  said 
strap  was  made  out  of  an  old,  badly  worn,  weak  and 
rusty  cable  and  did  not  possess  sufficient  tensile 
strength  to  withstand  the  strain  that  was  placed 
upon  it. 

DEFENDANT'S  EXCEPTION  NO.  11. 

2.  Now,  the  burden  of  proof  is  upon  the  plaintiff 
to  sustain  these  allegations.  He  must  sustain  them 
by  a  preponderance  of  the  evidence,  and  before  you 
would  be  warranted  in  returning  a  verdict  for  the 
plaintiff  you  must  be  satisfied  that  the  injury  sus- 
tained by  plaintiff  was  by  reason  of  having  in  use 
a  defective  strap,  one  that  was  not  reasonably  safe 
for  use. 

DEFENDANT'S  EXCEPTION  NO.  12. 

3.  You  are  instructed,  gentlemen,  that  you  are 
the  exclusive  [84]  judges  of  the  creditability  of 
the  witnesses,  and  of  the  weight  to  be  attached  to  the 
testimony  of  each  and  all  of  them. 

DEFENDANT'S  EXCEPTION  NO.  13. 

4.  You  are  not  bound  to  believe  anything  to  be  a 
fact  because  a  witness  has  stated  it  to  be  so,  or  to 
take  the  testimony  of  any  witness  as  absolutely  true, 
if  you  are  satisfied  from  all  the  facts  and  circum- 
stances proved  on  the  trial  that  such  witness  is  mis- 
taken as  to  the  matters  testified  to  by  him,  or  that 
for  any  reason  his  testimony  is  untinie  or  unre- 
liable. The  substance  of  that  instruction  is  simply, 
gentlemen,  that  you  should  believe  those  witnesses 
whom  you  do  believe,  and  act  upon  their  testimony ; 
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the  testimony  that  you  do  not  believe  you  will  reject 
from  your  consideration. 

DEFENDANT'S  EXCEPTION  NO.  14. 

5.  I  instruct  you  that  it  is  the  duty  of  an  employer 
to  use  ordinary  care  to  provide  and  furnish  his  em- 
ployee with  reasonably  safe  and  suitable  machinery 
and  appliances,  and  places,  upon  which  the  em- 
ployee is  required  to  perfoiin  the  work  and  labor 
of  the  employment  for  which  the  employee  is  en- 
gaged, and  to  use  like  care  to  keep  the  same  in  like 
condition  after  they  had  been  so  furnished  and  pro- 
vided, and  the  law  does  not  permit  such  employer 
to  shift  or  transfer  the  responsibility  for  the  per- 
formance of  that  duty  to  any  agent  or  servant.  He 
may  employ  agents  or  servants  to  perform  such  duty 
if  he  desires,  but  in  case  he  does  so,  all  negligence 
in  the  performance  thereof  is  nevertheless  deemed 
the  employer's  negligence,  for  which  he  is  respon- 
sible to  the  employee  injured  thereby.  The  same 
duty  devolves  upon  an  employer  in  subsequently 
maintaining  a  machine  or  appliance  in  a  reasonably 
safe  condition  as  rested  upon  him  when  it  was  origi- 
nallj  furnished  to  his  servant.  You  will  observe 
from  that,  that  the  degree  of  care  required  is  simply 
ordinary  care. 

DEPENDANT'S  EXCEPTION  NO.  15.      [85] 

6.  An  employee  is  not  bound  to  know  or  inquire 
whether  the  machinery,  or  appliances  or  structure 
furnished  him  by  the  master  are  unsafe  or  unsound, 
because  there  is  an  implied  undertaking  upon  the 
part  of  the  employer  that  all  that  can  be  reasonably 
done  by  the  exercise  of  ordinary  care  has  been  done 
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to  render  the  machinery,  appliances  or  structures 
reasonably  safe.  The  employee  has  a  right  to  rely 
upon  his  employer's  care  and  judgment  in  the  matter 
of  providing  reasonably  safe  machinery,  appliances 
or  structures,  and  may  rightfully  assume  that  the 
employer  has  exercised  ordinary  care  in  these  re- 
spects, and  that  such  machinery,  appliances  or  struc- 
tures furnished  by  the  employer  to  be  used  by  him 
in  the  business  are  reasonably  safe  and  secure,  unless 
he  knows  to  the  contrary.  Of  course,  if  by  working 
with  them  his  attention  is  called  to  the  fact  that  it 
is  unsafe  and  dangerous,  then,  as  a  matter  of  course, 
he  is  required  to  act  upon  that  knowledge. 

DEFENDANT'S  EXCEPTION  NO.  16. 

7.  I  instruct  you  that  if  you  find  from  a  pre- 
ponderance of  the  evidence  that  at  the  time  the  plain- 
tiff was  injured  that  he  was  occupying  the  position 
that  the  duty  of  his  employment  required  him  to 
occupy,  and  you  further  find  from  such  evidence 
that  the  defendant  w^as  negligent  for  the  reason  al- 
leged in  the  complaint,  in  not  furnishing  or  providing 
a  reasonably  safe  or  suitable  "Tommy  Moore" 
strap,  and  that  such  negligence,  if  such  you  so  find, 
directly  or  proximately  contributed  to  the  injuries 
plaintiff  complains  of,  and  the  plaintiff  was  not 
aware  of  such  defective  condition  of  said  "Tommy 
Moore"  strap,  if  such  condition  you  find  existed, 
then  unless  plaintiff  through  negligence  contributed 
to  such  injury,  your  verdict  must  be  for  the  plaintiff. 

DEFENDANT'S  EXCEPTION  NO.  17. 

8.  You  are  instructed  that  the  burden  of  proof 
rests  upon  defendant  to  establish  by  a  preponder- 
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ance  of  the  evidence  the  facts  [86]  necessary  to 
constitnte  the  defense  of  assumption  of  risk,  which 
the  defendant  alleged  as  a  defense  in  the  action. 

DEFENDANT'S  EXCEPTION  NO.  18. 

9.  I  instruct  you  that  the  burden  of  proof  rests 
upon  the  defendant  to  establish  by  a  preponderance 
of  the  evidence  the  facts  necessary  to  constitute  the 
defense  of  contributory  negligence  which  is  alleged 
by  the  defendant  as  a  defense. 

DEFENDANT'S  EXCEPTION  NO.  19. 

10.  Of  course,  a  person  employed  to  do  work  as- 
sumes the  ordinary  risks  of  such  employment,  and 
you  are  charged  that  the  ordinary  risks  of  the  busi- 
ness in  which  one  is  employed  are  such  as  the  em- 
ployee is  as  likely  to  know  as  the  master.  They  are 
such  risks  as  can  be  reasonably  foreseen  and  which 
are  the  natural  and  ordinary  incidents  of  the  work 
that  the  employee  agrees  to  do,  and  which  are  liable 
to  happen  in  the  performance  of  such,  although  the 
employer  discharges  his  duty  and  exercises  due  care. 

DEFENDANT'S  EXCEPTION  NO.  20. 

11.  The  rule  that  the  servant  takes  the  ordinary 
risks  of  the  business  presupposes  that  the  master  will 
perform  the  duty  of  caution  and  care  which  the  law 
casts  upon  him.  It  is  those  risks  alone  which  can- 
not be  obviated  b}^  the  use  of  ordinary  care  by  the 
master,  that  the  servant  assumes. 

DEFENDANT'S  EXCEPTION  NO.  21. 

12.  A  person  who  enters  the  service  of  another 
assumes  all  the  ordinary  risk  incident  to  the  em- 
ployment in  which  he  is  engaged.     While  this  is  the 
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law  upon  this  subject,  it  is  qualified  by  the  rule  that 
the'  employer  is  charged  in  the  law  Avith  the  duty  of 
not  subjecting  his  employee  to  risks  by  his  own  negli- 
gence. 

DEFENDANT'S  EXCEPTION  NO.  22. 

13.  Under  this  rule  the  employer  is  required  to 
use  ordinary  [87]  care,  not  only  in  providing 
reasonably  safe  instrumentalities,  appliances  and 
structures,  but  in  keeping  the  same  in  reasonably 
safe  and  secure  condition.  The  neglect  of  this  duty 
is  negligence  upon  the  part  of  the  employer,  and  if 
such  negligence  directly  or  proximately  causes  injury 
to  the  employee,  he  is  responsible  to  the  person  in- 
jured thereby,  unless  the  employee  knew  that  such 
instrumentalities,  appliances  or  structures  used  and 
operated  in  the  business  and  work  of  the  company 
at  which  the  employee  was  engaged,  were  unsafe  or 
unsound,  and  also  fully  understood,  comprehended 
and  appreciated  the  dangers  incident  to  the  use  of 
such  defective  machinery,  appliances  or  structures, 
and  thereafter  consented  to  use  the  same  or  con- 
tinued in  the  use  thereof. 

DEFENDANT'S  EXCEPTION  NO.  23. 

14.  You  are  further  instructed  that  knowledge  by 
an  employee  injured  of  the  defective  or  unsafe  con- 
dition or  character  of  any  machinery,  ways,  appli- 
ances or  structures  of  such  employer,  shall  not  be  a 
bar  to  a  recovery  for  any  injury  caused  thereby,  un- 
less it  shall  also  appear  that  such  employee  fully 
understood,  comprehended  and  appreciated  the  dan- 
gers incident  to  the  use  of  such  defective  machinery, 
ways,  appliances  or  structures,  and  thereafter  con- 
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sented  to  use  the  same  or  continued  in  the  use  thereof. 

DEPENDANT'S  EXCEPTION  NO.  24. 

15.  You  are  charged  that  should  you  find  from 
the  evidence  that  the  injuries  complained  of  by  the 
plaintiff  were  caused  or  occasioned  by  plaintiff's  own 
negligence  or  carelessness,  then  i^laintiff*  is  not  en- 
titled to  recover  in  this  action,  and  it  becomes  your 
duty  to  find  a  verdict  in  favor  of  the  defendant. 

DEFENDANT'S  EXCEPTION  NO.  25. 

16.  In  passing  upon  the  question  as  to  whether  or 
not  plaintiff  was  himself  guilty  of  negligence,  it  is 
your  duty  to  take  into  [88]  consideration  all  of 
the  facts  and  circumstances  of  the  case,  and  if  from 
the  consideration  of  all  the  other  facts  and  circum- 
stances, 3"ou  find  that  plaintiff  did  not  act  as  an 
ordinarily  prudent  or  careful  man,  situated  as  he 
was,  would  have  acted  under  the  same  circumstances, 
and  that  by  reason  of  so  acting  he  received  the  in- 
jury complained  of,  then  I  charge  you  that  plain- 
tiff was  guilty  of  contributory  negligence  and  can- 
not recover  in  this  action,  and  you  must  return  a 
verdict  in  favor  of  the  defendant. 

DEFENDANT'S  EXCEPTION  NO.  26. 

17.  In  this  action  the  plaintiff",  if  he  has  shown 
himself  entitled  to  recover,  is  entitled  to  recover  all 
damages  shown  by  the  evidence  which  he  has  suf- 
fered up  to  the  time  of  the  trial,  which  were  proxi- 
mately caused  by  said  injury  whether  they  could 
have  been  anticipated  or  not,  and  all  damages  which 
it  is  reasonably  probable  that  he  will  sustain  in  the 
future  by  reason  of  the  said  injury  not  exceeding  the 
amount  demanded  in  the  complaint. 
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In  estimating  the  compensatory  damages  in  cases 
of  this  character,  all  the  proximate  consequences  of 
the  injury  shown  by  the  evidence,  future  as  well  as 
past,  are  to  be  taken  into  consideration,  including  the 
bodily  pain  which  resulted  from  the  injury,  the  im- 
pairment of  physical  powders,  the  impairment  of  the 
plaintiff's  power  to  labor  and  earn  his  living,  and 
he  should  be  awarded,  if  entitled  to  a  verdict  at  all, 
sufficient  to  compensate  him  for  all  the  proximate 
detriment  shown  by  the  evidence,  past  and  pros- 
pective. 

These  are  intended  to  include  and  embrace  indem- 
nity for  loss  of  power  or  loss  of  capability  to  perform 
ordinary  labor,  or  the  capacity  to  earn  money,  and 
reasonable  satisfaction  for  loss  of  physical  power  as 
shown  by  the  evidence,  always  keeping  in  mind  the 
fact  that  the  plaintiff  is  not  entitled  to  recover  what 
is  known  as  exemplary  damages;  simply  damages 
which  in  your  judgment  would  reasonably  [89] 
compensate  him  for  the  injuries  he  has  sustained,  if 
this  defendant  is  liable  therefor.  The  elements  of 
damage  are  in  their  very  nature  not  susceptible  of  a 
precise  or  exact  compensation,  and  the  determina- 
tion of  the  amount  is  committed  to  the  sound  judg- 
ment and  good  sense  of  the  jury,  and  if  you  find  for 
the  plaintiff  in  this  action,  such  sum  should  be 
awarded  as  in  your  best  judgment  will  fairly  and 
fully  compensate  him  for  the  detriment  proximately 
caused  by  such  injury,  and  shown  by  the  evidence, 
not  exceeding  the  amount  claimed  in  the  complaint. 

DEFENDANT'S  EXCEPTION  NO.  27. 
I  instruct  you  that  negligence  is  a  relative  term, 
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and  is  defiiiod  to  be,  the  omission  to  do  somethins^ 
that  a  reasonable  man,  guided  by  those  considerations 
which  ordinarily  regulate  the  conduct  of  human 
affairs,  would  do,  or  doing  something  which  a  pru- 
dent and  reasonable  man  would  not  do.  It  is  not 
absolute  or  intrinsic,  but  always  relates  to  some  cir- 
cumstance of  time,  place  or  persons.  Its  applica- 
tion dejDends  upon  the  situation  of  the  parties,  and 
the  degree  of  care  and  vigilance  that  the  circum- 
stances reasonably  impose.  The  degree  is  not  the 
same  in  all  cases,  but  varies  according  to  the  danger 
involved  in  the  want  of  care  and  caution. 

You  are  instructed  that  the  term  "contributory 
negligence"  is  defined  in  law  as  follows:  Contribu- 
tory negligence  in  its  legal  signification  is  such  an 
act  or  omission  upon  the  part  of  a  person  injured 
asi  amounts  to  a  want  of  ordinary  care,  and  which 
concurring  or  co-operating  with  the  negligent  act  of 
another  person  is  the  proximate  cause  or  causes  of 
the  injury  complained  of. 

I  charge  you  that  should  you  believe  from  the 
evidence  that  at  the  time  he  was  injured  plaintiff  had 
placed  himself  in  a  position  near  the  appliance 
known  as  the  "Tommy  Moore,"  and  should  you  fur- 
ther find  that  he  placed  himself  in  such  position 
voluntarily  and  not  in  the  discharge  of  his  duties,  and 
should  you  find  that  an  ordinarily  [90]  prudent 
and  careful  man  would  not,  under  the  same  circum- 
stances, have  placed  himself  in  such  position,  and 
that  such  position  was  a  dangerous  one,  and  plain- 
tiff* fully  understood,  comprehended  and  appreciated 
the  danger  of  occupying  such  position,  and  that  by 
reason  of  being  in  such  position,  plaintiff'  was  struck 
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and  injured,  then  I  instruct  you  that  plaintiff  is  not 
entitled  to  recover  and  your  verdict  should  be  in 
favor  of  the  defendant. 

You  are  charged  that  should  you  find  from  the  evi- 
dence that  the  plaintiff  when  injured  was  in  an  im- 
proper place,  and  one  not  required,  or  intended  or 
designed  to  be  so  used  in  performance  of  the  duties 
for  which  he  was  hired,  and  in  a  position  in  which 
it  was  customary  nor  necessary  nor  proper  for  a  man 
to  occupy,  and  that  the  plaintiff  had  taken  such  posi- 
tion voluntarily  and  without  authority,  knowledge  or 
acquiescence  of  the  defendant,  and  that  prior  to  the 
injury  he  had  been  warned  and  cautioned  of  the  dan- 
ger of  such  position  by  James  Spain,  the  woods  fore- 
man, and  that  he  was  injured  wholly  in  consequence 
of  having  taken  such  a  position,  then  I  instruct  you 
that  under  such  circumstances  he  cannot  recover  in 
this  action,  and  your  verdict  should  be  for  the  de- 
fendant. 

You  are  charged  that  an  employer  is  not  required 
to  supply  the  best,  newest  or  safest  appliances  to  se- 
cure the  safety  of  his  employees,  nor  is  he  bound  to 
insure  the  safety  of  the  place  or  the  appliances  he 
furnishes.  His  duty  in  this  respect  is  discharged 
when  he  has  exercised  ordinary  care  to  furnish  a 
place  and  appliances  reasonably  safe  and  suitable 
for  the  use  of  his  employee.  Thus  in  this  case  it  is 
the  duty  of  the  defendant  to  furnish  a  "Tommy 
Moore"  strap  which  in  the  judgment  of  a  reasonable 
and  prudent  man  would  be  reasonably  safe  and  suit- 
able for  the  work  that  it  would  be  called  upon  to  do. 
If,  therefore,  you  find  from  the  evidence  that  the  de- 
fendant exercised  ordinary  care  in  furnishing  a  rea- 
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sonably  safe  and  suitable  "Tommy  Moore"  strap, 
then  I  instruct  you  that  said  defendant  has  per- 
formed [91]  its  full  duty  in  that  respect,  even  if 
you  further  find  that  said  strap  was  not  the  best, 
newest  or  safest  strap. 

I  am  requested  to  give  you  this  instruction,  which 
I  do.  You  are  the  exclusive  judges  of  the  creditabil- 
ity  of  each  and  every  witness  who  has  testified  in 
your  hearing ;  it  is  for  you  to  say  from  your  observa- 
tion of  the  testimony  given  by  the  witness,  of  his  man- 
ner of  testifying,  of  his  demeanor  when  upon  the  wit- 
ness stand,  of  his  interest,  if  any,  in  the  present 
action,  whether  or  not  he  speaks  the  truth.  In  pass- 
ing upon  the  weight  to  be  given  the  testimony  of  any 
witness  who  has  testified  in  your  hearing,  it  is  your 
duty  to  consider — 

1st.  What  knowledge  has  the  witness  relative  to 
the  facts  concerning  which  he  testifies  % 

2d.     Does  he  narrate  truthfully  those  facts  ? 

3d.  Is  his  interest  in  the  case  such  as  would  lead 
him  to  state  that  which  is  not  true,  or  would  lead 
him  to  color  his  testimony  ? 

4th.  Is  the  memory  of  the  witness  sufficiently  ac- 
curate to  warrant  you  in  believing  that  he  can  ac- 
curately remember  the  facts  to  which  he  testifies  ? 

5th.  Has  the  witness  at  other  times  made  a  state- 
ment at  variance  with  his  present  testimony;  and. 

Lastly.  In  weighing  the  testimony  of  a  witness 
it  is  your  duty  to  weigh  it  in  accordance  with  your 
ordinary  experience  of  the  acts  and  conduct  of  man- 
kind generally;  in  other  words,  in  determining  the 
truth  from  the  evidence,  your  ordinary  experience 
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in  the  daily  affairs  of  life  must  guide  you  in  so  de- 
termining. 

It  is  admitted  in  the  pleadings  that  at  all  times 
mentioned  in  the  complaint  the  Metropolitan  Red- 
wood Company  defendant  was,  and  is  now,  a  corpora- 
tion duly  organized  under  the  laws  of  the  State  of 
Michigan  and  having  its  principal  place  of  business 
in  the  City  of  Eureka.  A  corporation  is  defined  to 
you  to  be  a  creature  of  the  law  [92]  having  cer- 
tain powers  and  duties  of  a  natural  person,  and  con- 
tinuing its  existence  for  such  length  of  time  as  the 
law  prescribes.  In  this  connection  you  are  in- 
structed that  while  a  corporation  is  a  creature  of  the 
law,  it  is  none  the  less  simply  a  collection  of  indi- 
viduals doing  business  in  their  collective  capacity 
by  means  of  the  legal  entity  called  a  corporation. 

A  corporation  is  regarded  in  law  as  having  the 
same  rights  as  a  natural  person,  and  when  sued  is  en- 
titled to  the  same  protection  as  would  be  accorded 
to  a  natural  person.  In  the  present  case,  therefore, 
you  must  accord  to  the  Metropolitan  Redwood  Lum- 
ber Company  the  same  protection  in  its  property 
rights  that  you  would  give  to  an  individual  similarly 
situated.  The  fact  that  it  is  a  corporation  must  not 
in  any  manner  weigh  with  or  influence  you  in  your 
deliberations  in  the  present  case. 

DEFENDANT'S  EXCEPTION  NO.  27. 

18.  In  addition  to  these  instructions,  I  will  give 
you  the  following :  An  emploj^^er  is  not  bound  to  in- 
demnify his  employee  for  loss  suffered  by  the  latter 
in  consequence  of  the  ordinary  risks  of  the  business 
in  which  he  is  employed,  nor  in  consequence  of  the 
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negligence  of  another  person  employed  by  the  same 
employer  in  the  same  general  business,  provided, 
nevertheless,  an  employer  shall  be  liable  for  such  in- 
jury when  the  same  results  from  the  wrongful  act 
or  default  of  any  agent  or  officer  of  such  employer 
superior  to  the  employee  injured,  or  a  person  em- 
ployed by  such  employer  having  the  right  to  control 
or  direct  the  services  of  such  employee  injured. 

DEFENDANT'S  EXCEPTION  NO.  28. 

19.  The  evidence  in  this  case  shows  without  any 
conflict,  that  if  there  was  any  negligence  in  the  con- 
struction or  use  of  this  ' '  Tommy  Moore ' '  strap,  that 
it  was  the  negligence  of  the  foreman  of  the  crew 
there,  Gordon,  and  for  that  negligence,  if  there  was 
any,  the  defendant  would  be  responsible. 

DEFENDANT'S  EXCEPTION  NO.  29.     [93] 

Counsel  for  defendant  thereupon  duly  requested 
the  Court  to  give  each  and  every  of  the  following 
instructions  to  the  jury,  but  the  Court  refused  to  give 
and  did  not  give  to  the  jury  any  of  said  instructions, 
and  to  which  said  refusal  to  give  said  instructions 
and  each  thereof,  defendant  duly  excepted : 

1.  In  the  present  case  plaintiff  seeks  to  recover 
damages  against  defendant  by  reason  of  certain  in- 
juries alleged  to  have  been  suffered  by  plaintiff',  and 
which  it  is  alleged  were  occasioned  by  the  negligence 
of  defendant. 

DEFENDANT'S  EXCEPTION  NO.  30. 

2.  I  charge  you  that  in  a  civil  action  such  as  the 
present  one,  the  burden  of  proof  is  on  the  plaintiff, 
and  further,  that  in  this  action,  in  order  to  recover, 
the  plaintiff'  is  compelled  to  prove  each  and  every 
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material  allegation  in  his  complaint  by  a  preponder- 
ance of  evidence,  and  if  you  find  that  plaintiff  has 
failed  so  to  do,  you,  the  jury  must  find  in  favor  of 
the  defendant. 

DEFENDANT'S  EXCEPTION  NO.  31. 

3.  I  charge  you  that  in  passing  upon  the  evidence 
adduced  by  the  plaintiff,  nothing  is  to  be  assumed  or 
taken  for  granted  in  plaintiff's  favor;  that  is  to  say, 
the  law  requires  that  plaintiff  must  prove  his  case 
to  the  satisfaction  of  the  jury,  by  a  preponderance 
of  the  testimony.  If  then  you  should  find  that  the 
plaintiff  has  failed  to  prove  any  material  allega- 
tion of  his  complaint  by  a  preponderance  of  the  tes- 
timony to  your  satisfaction,  or  if  you  should  find 
that  the  testimony  is  equally  balanced  upon  any  par- 
ticular fact  essential  to  plaintiff's  case,  or  if  you 
should  find  that  the  weight  of  the  testimony  is  against 
the  truth  of  such  allegation  or  fact,  then  plaintiff 
has  failed  to  prove  such  allegation  or  fact,  in  the 
manner  the  law  requires. 

DEPENDANT'S  EXCEPTION  NO.  32.     [94] 

4.  I  instruct  you  that  by  the  term  "risks  of  the 
business"  are  meant  such  risks  as  the  employee  is 
as  likely  to  know  as  the  master,  and  which  are  the 
natural  and  ordinary  incidents  of  the  work  the  em- 
ployee agrees  to  do,  and  which  are  liable  to  happen 
in  the  performance  of  such  work,  or  which  are  liable 
to  happen  from  the  negligence  or  carelessness  of  a 
fellow-employee  engaged  in  the  same  general  busi- 
ness. In  connection  with  the  foregoing  I  instruct 
you  that  a  servant  entering  into  employment  assumes 
the  ordinary  risks  incident  to  such  employment,  and 


114     Mcfropolita)!  Rcdirood  Lumber  Company 

among  such  risks  and  as  a  part  of  the  same  the  em- 
ployee assumes  the  danger  of  injury  arising  from 
working  in  a  dangerous  place,  where  the  danger  in- 
(ddent  to  working  in  such  place  is  fully  known,  com- 
prehended and  appreciated  by  the  servant,  and  fur- 
ther such  servant  also  assumes  the  danger  of  receiv- 
ing injury  from  the  negligence  of  a  fellow-servant 
or  workman  engaged  in  the  same  occupation  or  busi- 
ness, unless  the  negligence  causing  the  injury  was 
committed  in  the  performance  of  a  duty  the  employer 
owes  by  law  to  the  employee  or  unless  the  employer 
has  neglected  to  use  ordinary  care  in  the  selection  of 
the  culpable  employee. 

If,  therefore,  you  find  from  the  evidence  that  the 
plaintiff  received  the  injuries  complained  of  while 
in  the  employ  of  defendant  and  that  such  injuries 
were  occasioned  by  the  happening  of  an  event  which 
was  one  of  the  risks  of  the  business  in  which  said 
plaintiff  was  engaged,  then  I  charge  you  that  plain- 
tiff is  not  entitled  to  recover  in  this  action,  and  your 
verdict  must  be  in  favor  of  defendant. 

DEFENDANT'S  EXCEPTION  NO.  33. 
5.  I  charge  you  that  should  you  find  from  the  evi- 
dence that  the  injuries  complained  of  by  plaintiff 
were  caused  or  occasioned  by  plaintiff's  own  negli- 
gence or  carelessness,  then  plaintiff  is  not  entitled  to 
recover  in  this  action,  and  it  becomes  your  duty  to 
find  a  verdict  in  favor  of  defendant.  In  passing 
upon  the  question  as  to  [95]  whether  or  not  plain- 
tiff was  himself  guilty  of  negligence,  it  is  your  duty 
to  take  into  consideration  all  of  the  facts  and  circum- 
stances of  the  case,  and  if  from  the  consideration  of 
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all  the  facts  and  pireumstanees  of  the  case  you  find 
from  the  evidence  that  plaintiff  did  not  act  as  an 
ordinarily  prudent  or  careful  man,  situated  as  he 
was,  would  have  acted  under  the  same  circumstances, 
and  that  by  reason  of  so  acting  he  received  the  in- 
juries complained  of,  then  I  charge  you  that  plaintiff 
was  guilty  of  negligence,  and  cannot  recover  in  this 
action,  and  you  must  return  a  verdict  in  favor  of  the 
defendant. 

DEFENDANT'S  EXCEPTION  NO.  34. 

6.  I  charge  you  that  if  the  injury  to  plaintiff  com- 
plained of  was  not  the  natural  or  probable  or  proxi- 
mate consequence  of  the  negligent  act  of  the  defen- 
dant, there  can  be  no  recovery  in  this  action. 

If,  therefore,  you  find  from  a  preponderance  of  the 
evidence  that  the  defendant  was  negligent  in  failing 
to  exercise  reasonable  care  to  furnish  the  plaintiff 
with  a  reasonably  safe  "Tommy  Moore  strap,"  yet 
if  you  also  find  from  a  preponderance  of  the  evidence 
that  such  failure  to  furnish  said  "strap"  on  the  part 
of  the  defendant  was  not  the  natural  or  probable  or 
proximate  cause  of  the  injury  complained  of,  but 
that  the  proximate  cause  of  the  injury  to  plaintiff 
was  the  fact  that  said  plaintiff  voluntarily  assumed 
a  position  near  said  strap  which  he  knew  to  be  dan- 
gerous, and  that  he  fully  understood,  comprehended 
and  appreciated  the  danger  of  such  position,  then 
under  such  circumstances  your  verdict  must  be  for 
the  defendant. 

DEFENDANT'S  EXCEPTION  NO.  35. 

7.  I  charge  you  that  where  a  person  undertakes 
to  work  in  a  place  where  conditions  of  danger  are 
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liable  to  occur  in  the  ordinary  prosecution  of  the 
work,  and  he  has  knowledge  of  such  dangers,  or  his 
facilities  for  seeing  or  discovering  them  are  just  as 
good  as  those  of  his  employer,  and  he  undertakes 
the  employment,  or  continues  in  the  work  with  the 
knowledge  or  opportunity  for  ascertaining  those 
dangers,  [96]  he  is  deemed  to  assume  the  perils 
incident  to  the  employment  and  can  recover  from 
the  employer  compensation  for  injuries  resulting 
therefrom. 

If,  therefore,  you  find  from  the  evidence  that  the 
plaintiff  undertook  to  work  for  defendant  at  a  place 
near  the  "Tommy  Moore  strap,"  and  that  such  place 
was  a  dangerous  place  in  the  ordinary  prosecution 
of  the  work,  and  that  plaintiff  at  and  before  the  time 
of  the  injury  had  knowledge  of  such  dangers,  or  that 
his  facilities  for  seeing  or  discovering  them  were 
just  as  good  as  those  of  the  defendant,  and  that  he 
undertook  and  continued  until  the  time  of  the  in- 
jury in  the  work  with  the  knowledge  or  opportunity 
for  ascertaining  those  dangers,  then  I  instruct  that 
under  such  circumstances,  plaintiff  assumed  the 
risks  of  such  employment  and  cannot  recover  from 
the  defendant  for  injuries  resulting  therefrom. 

DEFENDANT'S  EXCEPTION  NO.  36. 

8.  I  charge  you  that  an  employee,  by  entering 
or  continuing  in  the  employment  of  his  employer 
without  complaint,  assumes  the  risks  and  dangers 
of  the  service  which  he  knows  and  fully  understands, 
comprehends  and  appreciates. 

If,  therefore,  you  find  from  the  evidence  that  the 
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plaintiff  had  for  a  period  of  time  prior  to  this  in- 
jury, had  charge  of  the  "Tommy  Moore"  and  had 
worked  on  or  about  said  "Tommy  Moore  strap"  and 
had  prior  thereto  worked  in  similar  positions  with 
other  crews  employed  by  the  same  defendant;  and 
if  you  further  find  that  from  such  experience  the 
said  plaintiff  at  the  time  of  the  injury  fully  under- 
stood, comprehended  and  appreciated  the  risk  and 
danger  of  the  service  he  was  performing  and  the  risk 
and  danger  of  the  breaking  of  said  "Tommy  Moore 
strap,"  and  that  said  plaintiff  continued  in  said  em- 
ployment up  to  the  time  of  the  injury  without  mak- 
ing any  complaint  whatever,  then  I  instruct  you  that 
under  such  circumstances  the  said  plaintiff  assumed 
the  risk  and  danger  arising  from  the  breaking  of 
said  "Tommy  Mobre  [97]  strap"  and  cannot  re- 
cover in  this  action. 

DEFENDANT'S  EXCEPTION  NO.  37. 

9.  I  charge  you  that  it  is  the  duty  of  an  employer 
to  exercise  ordinary  care  to  furnish  a  place  to  work 
and  appliances  reasonably  safe  and  suitable  for  the 
use  of  his  employees.  But  this  duty  has  its  reason- 
able and  rational  limits,  and  when  the  employer  has 
exercised  ordinar}^  care  to  furnish  material  reason- 
ably safe  and  suitable  to  be  used  by  his  employees 
in  the  construction  of  appliances  for  use  in  work  the 
character  or  place  of  which  necessarily  changes  as 
the  work  progresses,  and  it  is  the  duty  of  such  em- 
ployees to  construct  such  appliances  themselves  out 
of  such  material  for  such  work,  then,  under  such 
circumstances,  the  duty  of  exercising  reasonable 
care  to  construct  such  appliances  is  that  of  the  em- 
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ployees  and  not  that  of  the  employers. 

If,  therefore,  in  this  case  you  find  from  the  evi- 
dence that  the  defendant  did  exercise  ordinary  care 
in  furnishing-  reasonably  safe  and  suitable  material 
for  the  construction  of  "Tommy  Moore  straps"  to  be 
used  by  its  employees  in  constructing  such  straps 
for  use  in  work,  the  character  or  place  which  neces- 
sarily changed  as  the  work  progressed,  and  that  cer- 
tain of  such  employees  of  defendant  being  fellow- 
servants  of  plaintiff  employed  by  the  same  defen- 
dant in  the  same  general  business,  did  in  the  course 
of  their  dut}^  construct  the  "Tommy  Moore  strap," 
which  broke  and  injured  plaintiff,  out  of  the  ma- 
terial so  furnished  by  defendant,  and  if  you  further 
find  that  in  so  constructing  said  strap  said  felloAv- 
employees  of  defendant  negligently  selected  defec- 
tive material  for  such  construction,  and  that  the  in- 
jury to  plaintiff"  was  caused  soleh^  by  reason  of  such 
negligence  on  the  part  of  his  fellow-servants  in  so 
negligently  selecting  defective  material  in  the  con^ 
struction  of  said  strap,  then  I  charge  you  that  under 
such  circumstances  and  such  negligence  w^ould  be 
the  negligence  of  fellow-servants  of  plaintiff,  and 
your  verdict  should  be  for  defendant.     [98] 

DEFENDANT'S  EXCEPTION  NO.  38. 

10.  I  charge  you  that  while  it  is  the  dut.y  of  the 
employer  to  provide  a  reasonably  safe  place  for  em- 
ployees to  work  including  the  maintenance  of  the 
place  in  such  reasonably  safe  condition,  neverthe- 
less such  duty  of  maintenance  is  not  so  absolute  as 
to  charge  the  employer  with  liability  for  injuries  to 
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employees  resultino-  from  the  place  becoming  unsafe 
through  the  negligent  performance  of  the  work  there 
carried  on. 

I  further  charge  you  that  the  dut}^  of  an  employer 
to  provide  a  safe  place  is  dependent  upon  the  char- 
acter of  the  work  to  be  done  there,  and  when  that 
work  is  one  of  construction  or  reconstruction,  the 
risks  which  are  incident  to  such  places  and  kinds 
of  work  are  assumed  by  the  employees  there  em- 
ployed. 

DEFENDANT'S  EXCEPTION  NO.  39. 

11.  I  charge  you  that  a  lumber  company  which 
selects  a  customary  method  of  operation  or  construc- 
tion which  is  neither  palpably  unreasonable  nor 
clearly  dangerous  owes  its  employees  no  duty  to 
adopt  a  different  method,  and  it  is  not  guilty  of  neg- 
ligence for  a  failure  so  to  do. 

DEFENDANT'S  EXCEPTION  NO.  40. 

12.  I  charge  you  that  as  between  employer  and 
employee  the  duty  of  so  using  a  reasonably  safe 
place,  or  so  operating  reasonably  safe  machinery, 
and  of  so  conforming  to  an  established  and  reason- 
ably safe  method  of  work,  that  injury  will  not  be  in- 
flicted negligently,  is  the  duty  of  those  to  whom  the 
work  is  intrusted,  and  is  no  part  of  the  positive  duty 
of  the  master. 

If,  therefore,  you  find  from  the  evidence  that  the 
injury  to  plaintiff  complained  of  was  due  wholly  to 
the  negligence  of  the  fellow-servants  of  said  plain- 
tiff employed  by  the  same  defendant  in  the  same 
general  business,  in  negligently  failing  to  conform 
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to  an  established  [99]  and  reasonably  safe 
method  of  work  or  in  negligently  operating  reason- 
ably safe  niacliiner}'  or  in  negligently  using  a  reason- 
ably safe  place,  then  under  such  circumstances  your 
verdict  must  be  for  the  defendant. 

DEFENDANT'S  EXCEPTION  NO.  41. 

13.  I  instruct  you  as  a  matter  of  law  that  under 
the  pleadings  and  evidence  in  this  case,  James  Spain, 
the  woods  foreman,  and  the  plaintiff  were  fellow- 
servants  employed  by  the  same  employer  in  the 
same  general  business,  and  that  the  defendant  there- 
fore is  not  responsible  for  any  negligence  on  the 
part  of  said  James  Spain,  even  if  the  evidence  dis- 
closes any  such  negligence. 

If,  therefore,  the  injury  to  plaintiff  complained  of 
was  due  wholly  to  the  negligence  of  said  James 
Spain,  your  verdict  must  be  in  favor  of  defendant. 

DEFENDANT'S  EXCEPTION  NO.  42. 

14.  I  instinict  you  as  a  matter  of  law  that  under 
the  pleadings  and  the  evidence  in  this  case  Gordon, 
Laird  and  Carey  were  fellow-servants  of  plaintiff 
(^mploj^ed  by  the  same  employer  in  the  same  general 
business,  and  that  the  defendant  is  not  responsible 
for  any  negligence  on  the  part  of  them  or  any  of 
them,  if  the  evidence  discloses  any  such. 

DEFENDANT'S  EXCEPTION  NQ.  43. 

15.  I  instruct  you  that  under  all  the  evidence  in 
this  case  your  verdict  must  be  in  favor  of  the  de- 
fendant. 

DEFENDANT'S  EXCEPTION  NO.  44. 

The  cause  was  thereupon  submitted  to  the  jury^ 


vs.  Hugh  Davis,  121 

which  retired  and  subsequently  returned  with  a  ver- 
dict in  the  above-entitled  cause  in  the  following 
form: 

^'We,  the  jmy,  find  in  favor  of  the  plaintiff  herein 
and  against  the  defendant  herein,  and  assess  the 
damages  in  the  sum  of  Ten  Thousand  Dollars." 

Said  verdict  was  by  the  Court  thereupon  ordered 
filed  and  entered  [100]  and  defendant  thereupon 
duly  excepted  to  said  verdict  and  the  entry  thereof, 
upon  the  ground  that  said  verdict  was  against  law. 

DEFENDANT'S  EXCEPTION  NO.  45. 

Thereupon  judgment  was  entered  herein  in  ac- 
cordance with  the  said  verdict  in  favor  of  plaintiff 
and  against  the  defendant  for  the  sum  of  Ten  Thou- 
sand Dollars  and  costs  of  suit,  and  thereupon  de- 
fendant duly  excepted  to  said  judgment  and  the 
entry  thereof. 

DEFENDANT'S  EXCEPTION  NO.  46. 

Specifications  of  Errors  of  Law  Occurring  at  the 
Trial  of  the  Above-entitled  Action  and  Ex- 
cepted to  by  the  Defendant. 

The  defendant  hereby  specifies  the  following  er- 
rors of  law  which  occurred  at  the  trial  of  said  ac- 
tion, and  were  excepted  to  by  the  defendant.  The 
Court  erred  at  said  trial  in  each  and  every  of  the 
following  particulars : 

1.  In  overruling  defendant's  objection  to  the  fol- 
lowing questions  asked  Hugh  Davis : 

Q.  Were  you  told  to  go  by  Mr.  Spain  and  where 
to  work? 

A.  Yes,  sir,  I  was  told  by  Mr.  Spain  that   I   be- 
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longed  here  at  this  place. 

Q.  Do  you  remember  the  incident  of  his  telling 
yon  that?         A.  Yes,  sir. 

Q.  Go  on  and  state  just  what  he  told  you. 

Excepted  to  as  defendant's  exception  No.  1. 

2.  In  denying  the  motion  to  strike  out  the  an- 
swer of  witness  Davis  to  the  question: 

Q.  He  told  you  that  was  the  place  for  you  to  stand 
where  you  could  see  the  log  and  give  the  signal? 

A.  Yes,  sir,  see  the  log  and  give  the  signal  to  the 
engineer  at  the  same  time. 

Excepted  to  as  defendant's  exception  No.  2. 
[101] 

o.  In  overruling  defendant's  objection  to  the  fol- 
lowing question  asked  witness  Paul  Laird: 

WITNESS.— The  hook-tender  instructed  us  to 
make  that  strap. 

Q.  What  was  his  name? 

Excepted  to  as  defendant's  exception  No.  3. 

4.  In  denjdng  defendant's  motion  to  strike  out 
the  following  answer  to  the  above  question: 

A.  His  name  was  Gordon.  Gordon  was  the  boss 
of  the  crew.  Gordon  pointed  the  cable  out  to  us. 
He  showed  us  the  cable  to  make  the  strap  of. 

Excepted  to  as  defendant's  exception  No.  4. 

5.  In  overruling  defendant's  objection  to  the  fol- 
lowing question  asked  witness  Laird: 

Q.  Will  you  go  on  and  state  the  condition  of  that 
cable,  the  condition  the  cable  was  in  when  you  made 
the  strap  out  of  it,  the  condition  of  the  piece  of  cable 
that  you  made  the  strap  of? 
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A.  Well,  it  was  a  very  poor  piece  of  line  in  my 
estimation. 

Excepted  to  as  defendant's  exception  No.  5. 

6.  In  overruling  defendant's  objection  to  the  fol- 
lowing- question  asked  witness  Laird: 

Q.  After  you  had  made  this  strap  and  before  the 
accident,  did  you  have  any  conversation  with  the 
hook-tender,  Mr.  Grordon,  in  reference  to  the  strap? 

Excepted  to  as  defendant's  exception  No.  6. 

7.  In  overruling  defendant's  objection  to  the  fol- 
lowing question  asked  witness  Laird: 

Q.  Did  he  give  you  the  reason,  did  he  state  to  you 
why  he  was  not  permitted  to  use  the  new  line? 

A.  Well,  this  line  we  used  was  not  fit  to  be  used, 
he  said.     [102] 

Excej)ted  to  as  defendant's  exception  No.  7. 

8.  In  denying  the  motion  to  strike  out  the  answer 
of  witness  Laird  to  the  question: 

Q.  Go  on  and  state  what  he  said  about  that. 

A.  Well,  in  our  conversation,  whatever  it  was,  I 
don't  distinctly  remember  at  present,  he  said  he 
wanted  to  get  a  new  piece  out  of  the  new  line,  but 
they  would  not  stand  for  it,  they  said  use  the  old 
line,  it  was  good  enough.     He  didn't  say  who  it  was. 

Excepted  to  as  defendant's  exception  No.  8. 

9.  In  denying  defendant's  motion  for  a  nonsuit. 
Excepted  to  as  defendant's  exception  No.  9. 

10.  In  den3dng  defendant's  motion  for  a  nonsuit. 
Excepted  to  as  defendant's  exception  No.  10. 

11.  In  giving  to  the  jury  over  the  objection  of 
defendant,  the  following  instructions: 

"The  plaintiff   seeks   in   this    action   to    recover 
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damages  from  defendant  by  reason  of  certain  in- 
juries alleged  to  have  been  suffered  by  him,  and 
which  it  is  charged  were  occasioned  by  the  negli- 
gence of  the  defendant.  The  particular  charge  is 
that  the  defendant  carelessly  and  negligently  failed 
and  neglected  to  provide  and  maintain  a  safe  and 
suitable  'Tommy  Moore  strap,'  and  on  the  15th  day 
of  August,  1910,  the  said  'Tommy  Moore  strap'  was 
in  an  unsafe  and  defective  condition;  that  it  was  un- 
safe, defective  and  dangerous  in  this,  that  said  strap 
was  made  out  of  an  old,  badly  worn,  weak  and  rusty 
cable,  and  did  not  possess  sufficient  tensile  strength 
to  withstand  the  strain  that  was  placed  upon  it." 
Excepted  to  as  defendant's  exception  No.  11. 

12.  In  giving  to  the  jury  over  the  objection  of 
defendant,  the  following  instructions: 

"Now,  the  burden  of  proof  is  upon  the  plaintiff 
to  sustain  these  allegations.  He  must  sustain  them 
by  a  preponderance  of  the  [103]  evidence,  and 
before  you  w^ould  be  warranted  in  returning  a  ver- 
dict for  the  plaintiff  you  must  be  satisfied  that  the 
injury  sustained  by  plaintiff  was  by  reason  of  hav- 
ing in  use  a  defective  strap,  one  that  was  not  reason- 
ably safe  for  use." 

Excepted  to  as  defendant's  exception  No.  12. 

13.  In  giving  to  the  jury,  over  the  objection  of 
defendant,  following  instruction : 

13.  "You  are  instructed,  gentlemen,  that  you  are 
the  exclusive  judges  of  the  credibility  of  the. wit- 
nesses, and  of  the  weight  to  be  attached  to  the  testi- 
mony of  each  and  all  of  them." 

Excepted  to  as  defendant's  exception  No.  13. 
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14.  In  giving  to  the  jury,  over  the  objection  of 
defendant,  the  following  instructions: 

"You  are  not  bound  to  believe  anything  to  be  a 
fact  because  a  witness  has  stated  it  to  be  so,  or  to 
take  the  testimony  of  any  witness  as  absolutely  true, 
if  you  are  satisfied  from  all  the  facts  and  circum- 
stances proved  on  the  trial  that  such  witness  is  mis- 
taken as  to  the  matters  testified  to  by  him,  or  that 
for  any  reason  his  testimony  is  untrue  or  unreliable. 
The  substance  of  that  instruction  is  simply,  gentle- 
men, that  3^ou  should  believe  those  witnesses  whom 
you  do  believe,  and  act  upon  their  testimony;  what 
you  do  not  believe  you  will  reject  from  your  con- 
sideration." 

Excepted  to  as  defendant's  exception  No.  14. 

15.  In  giving  to  the  jury,  over  the  objection  of 
defendant,  the  following  instruction : 

"I  instruct  you  that  it  is  the  duty  of  an  employer 
to  use  ordinary  care  to  provide  and  furnish  his  em- 
ployee with  reasonably  safe  and  suitable  machin- 
ery and  appliances,  and  places,  upon  which  the  em- 
ployee is  required  to  perform  the  work  and  labor  of 
the  employment  for  which  the  employee  is  engaged, 
and  to  use  like  care  to  keep  the  same  in  like  condi- 
tion after  they  have  been  so  furnished  and  pro- 
vided, [104]  and  the  law  does  not  permit  such 
employer  to  shift  or  transfer  the  responsibility  for 
the  performance  of  that  duty  to  any  agent  or  ser- 
vant. He  may  employ  agents  or  servants  to  per- 
form such  duty  if  he  desires,  but  in  case  he  does  so, 
all  negligence  in  the  performance  thereof  is  never- 
theless deemed  the  employer's  negligence,  for  which 
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he  is  responsible  to  the  employee  injured  thereby. 
The  same  duty  devolves  upon  an  employer  in  sub- 
sequently maintaining  a  machine  or  appliance  in  a 
reasonably  safe  condition  as  rested  upon  him  when 
it  was  originally  furnished  to  his  servant.  You  will 
observe  from  that,  that  the  degree  of  care  required  is 
simply  ordinar}^  care." 

Excepted  to  as  defendant's  exception  No.  15. 

16.  In  giving  to  the  jury,  over  the  objection  of 
defendant,  the  following  instruction: 

"An  employee  is  not  bound  to  know  or  inquire 
whether  the  machinery,  appliances  or  structures 
furnished  him  by  the  master  are  unsafe  or  unsound, 
because  there  is  an  implied  undertaking  upon  the 
part  of  the  employer  that  all  that  can  be  reasonably 
done  by  the  exercise  of  ordinary  care  has  been  done 
to  render  the  machinery,  appliances  or  structures 
reasonably  safe.  The  employee  has  a  right  to  rely 
upon  his  employer's  care  and  judgment  in  the  mat- 
ter of  providing  reasonably  safe  machinery,  appli- 
ances or  structures,  and  may  rightfully  assume  that 
the  employer  has  exercised  ordinary  care  in  these 
respects  and  that  such  machinery  appliances  or 
structures  furnished  by  the  employer  to  be  used  by 
him  in  the  business,  are  reasonably  safe  and  secure, 
unless  he  knows  to  the  contrary.  Of  course,  if  by 
working  with  them  his  attention  is  called  to  the  fact 
that  it  is  unsafe  and  dangerous,  then  as  a  matter  of 
course  he  is  required  to  act  upon  that  knowledge." 

Excepted  to  as  defendant's  exception  No.  16. 

17.  In  giving  to  the  jury,  over  the  objection  of 
defendant,  the  following  instruction: 
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*'I  instruct  you  that  if  you  find  from  a  prepon- 
derance of  [105]  the  evidence  that  at  the  time 
plaintiff  was  injured  that  he  was  occupying  the  posi- 
tion that  the  duty  of  his  employment  required  him 
to  occupy,  and  you  further  find  from  such  evidence 
that  the  defendant  was  negligent  for  the  reason  al- 
leged in  the  complaint,  in  not  furnishing  or  provid- 
ing a  reasonably  safe  or  suitable  'Tommy  Moore 
strap,'  and  that  such  negligence,  if  such  you  so  find, 
directly  or  proximately  contributed  to  the  injuries 
plaintiff  complains  of,  and  the  plaintiff  was  not 
aware  of  such  defective  condition  of  said  'Tommy 
Moore  strap,'  if  such  condition  you  find  existed,  then 
unless  plaintiff  through  negligence  contributed  to 
such  injury,  your  verdict  must  be  for  the  plaintiff." 

Excepted  to  as  defendant's  exception  number  17. 

18.  In  giving  to  the  jury,  ovei'  the  objection  of 
def end'ant,  the  following  instruction : 

"You  are  instructed  that  the  burden  of  proof  rests 
upon  defendant  to  establish  by  a  preponderance  of 
the  evidence  the  facts  necessary  to  constitute  the  de- 
fense of  assumption  of  risk,  which  the  defendant  al- 
leges as  a  defense  in  the  action. 

Excepted  to  as  defendant's  exception  number  18. 

19.  In  giving  to  the  jury,  over  the  objection  of 
defendiant,  the  following  instruction: 

"I  instruct  you  that  the  burden  of  proof  rests  upon 
the  defendant  to  establish  by  a  preponderance  of  the 
evidence  the  facts  necessary  to  constitute  the  defense 
of  contributoiy  negligence  which  is  alleged  by  the 
defendant  as  a  defense." 

Excepted  to  as  defendant's  exception  number  19. 
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20.  In  giving  to  the  jury,  over  the  objection  of 
defendant,  the  following  instruction: 

"Of  course,  a  person  employed  to  do  work  assumes 
the  ordinary  risks  of  such  employment,  and  you  are 
charged  that  the  ordinary  risk  of  the  business  in 
whichi  one  is  employed  are  such  as  the  employee  is  as 
likely  to  know  as  the  master,  they  risks  as  can  be 
[106]  reasonably  foreseen  and  which  are  the  nat- 
ural and  ordinary  incidents  of  the  work  that  the  em- 
ployee agrees  to  do,  and  which  are  liable  to  happen 
in  the  performance  of  such  work,  although  the  em- 
ployer discharges  his  duty  and  exercises  due  care." 

Excepted  to  as  defendant's  exception  number  20. 

21.  In  giving  to  the  jury",  over  the  objection  of 
defendant,  the  following  instruction: 

''The  rule  that  the  servant  takes  the  ordinary  risk 
of  the  business  presupposes  that  the  master  will  per- 
form the  duty  of  caution  and  care  which  the  law  casts 
upon  him.  It  is  those  risks  alone  which  cannot  be 
obviated  by  the  use  of  ordinary  care  by  the  master, 
that  the  servant  assumes." 

Excepted  to  as  defendant's  exception  number  21. 

22.  In  giving  to  the  jury,  over  the  objection  of  the 
defendant,  the  following  instruction: 

'*A  person  who  enters  the  service  of  another  as- 
sumes all  the  ordinary  risks  incident  to  the  employ- 
ment in  which  he  is  engaged.  While  this  is  the  law 
upon  this  subject,  it  is  qualified  by  the  rule  that  the 
employer  is  charged  in  law  with  the  duty  of  not  sub- 
jecting his  employee  to  risks  by  his  own  negligence." 

Excepted  to  as  defendant's  exception  number  22. 

23.  In  giving  to  the  jury,  over  the  objection  of  the 
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defendant,  the  following  instruction : 

**  Under  the  rule  the  employer  is  required  to  use 
ordinary  care,  not  only  in  providing  reasonably  safe 
instrumentalities,  appliances  and  structures,  but  in 
keeping  the  same  in  reasonably  safe  and  secure  con- 
dition. The  neglect  of  this  duty  is  negligence  upon 
the  part  of  the  employer,  and  if  such  negligence  di- 
rectly or  proximately  causes  injury  to  the  employee 
he  is  responsible  to  the  person  injured,  unless  the 
employee  knew  that  such  instrumentalities,  appli- 
ances or  structures  used  and  operated  in  the  busi- 
ness and  work  of  the  company  at  which  [107]  the 
employee  was  engaged,  were  unsafe  or  unsound,  and 
also  fully  understood,  comprehended  and  appreciated 
the  dangers  incident  to  the  use  of  such  defective  ma- 
chinery, appliances  or  structures,  and  thereafter  con- 
sented to  use  the  same  or  continued  in  the  use 
thereof. ' ' 

Excepted  to  as  defendant's  exception  number  23. 

24.  In  giving  to  the  jury,  over  the  objection  of  the 
defendant,  the  following  instruction : 

''You  are  further  instructed  that  knowledge  by  an 
employee  injured  of  the  defective  or  unsafe  condi- 
tion or  character  of  any  machinery,  ways,  appliances 
or  structures  of  such  employer  shall  not  be  a  bar  to 
a  recovery  for  any  injury  caused  thereby,  unless  it 
shall  also  appear  that  such  employee  fully  under- 
stood, comprehended  and  appreciated  the  dangers  in- 
cident to  the  use  of  such  defective  machinery,  ways, 
appliances  or  structures,  and  thereafter  consented  to 
use  the  same  or  continued  iu  the  use  thereof." 

Excepted  to  as  defendant's  exception  number  24. 
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25.  In  giving  to  the  jury,  over  the  defendant's  ob- 
jection, the  following  instruction: 

*'You  are  charged  that  should  you  find  from  the 
evidence  that  the  injuries  complained  of  by  plaintiff 
were  caused  or  occasioned  by  plaintiff's  own  negli- 
gence, or  carelessness,  then  plaintiff  is  not  entitled  to 
recover  in  this  action,  and  it  becomes  your  duty  to 
find  a  verdict  in  favor  of  the  defendant." 

Excepted  to  as  defendant's  exception  number  25. 

26.  In  giving  to  the  jury,  over  the  defendant's 
objection,  the  following  instruction: 

' '  In  passing  upon  the  question  as  to  whether  or  not 
plaintiff  was  himself  guilty  of  negligence,  it  is  your 
duty  to  take  into  consideration  all  of  the  facts  and 
circumstances  of  the  case,  and  if  from  the  considera- 
tion of  all  the  other  facts  and  circumstances  3^ou  find 
that  the  plaintiff  did  not  act  as  an  ordinarily  prudent 
or  careful  [108]  man,  situated  as  he  was,  w^ould 
have  acted  under  the  same  circumstances,  and  that 
by  reason  of  so  acting  ,he  received  the  injury  com- 
plained of,  then  I  charge  you  that  plaintiff  was  guilty 
of  contributory  negligence  and  cannot  recover  in  this 
action,  and  you  must  return  a  verdict  in  favor  of 
defendant. ' ' 

Excepted  to  as  defendant's  exception  number  26. 

27.  In  giving  to  the  jur}",  over  the  defendant's  ob- 
jec/tion,  the  following  instruction: 

' '  In  this  action  the  plaintiff,  if  he  has  shown  him- 
self entitled  to  recover,  is  entitled  to  recover  all  dam- 
ages shown  by  the  evidence  w^hich  he  has  suffered  up 
to  the  time  of  the  trial,  which  w^ere  proximately 
caused  by  said  injury  whether  they  could  have  been 
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anticipated  or  not,  and  all  damages  which  it  is  rea- 
sonabl}^  probable  that  he  will  sustain  in  the  future  b)^ 
reason  of  the  said  injury  not  exceeding  the  amount 
demanded  in  the  complaint;. 

In  estimating  the  compensatory  damages  in  cases 
of  this  character,  all  of  the  proximate  consequences 
of  the  injury  shown  by  the  evidence,  future  as  well 
as  past,  are  to  be  taken  into  consideration,  including 
the  bodily  pain  which  resulted  from  the  injury,  the 
impairment  of  physical  powers,  the  impairment  df 
the  plaintiif 's  power  to  labor  and  earn  his  living,  and 
he  should  be  awa*rded,  if  entitled  to  a  verdict  at  all, 
sufficient  to  compensate  him  for  all  proximate  detri- 
ment shown  by  the  evidence,  past  and  prospective. 

These  are  intended  to  include  and  embrace  indem- 
nity for  loss  of  power  or  loss  of  capability  to  perform 
ordinary  labor,  or  the  capacity  to  earn  money,  and 
reasonable  satisfaction  for  loss  of  physical  power  if 
shown  by  the  evidence,  always  keeping  in  mind  the 
fact  that  the  plaintiff  is  not  entitled  to  recover  w'hat 
is  known  as  exemplary  damages;  simply  damages 
which  in  your  judgment  would  reasonably  compen- 
sate him  for  the  injuries  he  has  sustained,  if  this 
defendant  is  liable  therefor.  The  elements  of  dam- 
age are  in  their  very  nature  not  susceptible  [109] 
of  ar\j  precise  or  exact  compensation,  and  the  deter^ 
mination  of  the  amount  is  committed  to  the  sound 
judgment  and  good  ^sense  of  the  jury,  and  if  you  find 
for  the  plaintiff  in  this  action,  such  sum  should  be 
awaided  as  in  your  best  judgTnent  will  fairly  and 
fully  compensate  him  for  the  detriment  proximately 
caused  by  such  injury,  and  shown  by  the  evidence. 


1?>2     MvirojiolHnu  Redwood  Lumber  Company 

not  exceeding  the  amount  claimed  in  the  complaint." 
Excepted  to  as  defendant's  exception  number  27. 

28.  In  giving  to  the  jury,  over  the  defendant's  ob- 
jection, the  following  instruction: 

' '  In  addition  to  these  instructions,  I  will  give  you 
the  following:  An  employer  is  not  bound  to  indem- 
nify his  employee  for  loss  suffered  by  the  latter  in 
consequence  of  the  ordinary  risks  of  the  business  in 
which  he  is  employed,  nor  in  consequence  of  the  neg- 
ligence of  another  person  employed  by  the  same  em- 
ployer in  the  same  general  business,  pix)vided,  never- 
theless, an  employer  shall  be  liable  for  such  injury 
when  the  same  results  from  the  wrongful  act  or  de- 
fault of  any  agent  or  officer  of  such  employer  su- 
perior to  the  employee  injured,  or  a  person  employed 
by  such  employer  having  the  right  to  control  or  direct 
the  ser^dces  of  such  employee  injured." 

Excepted  to  as  defendant's  exception  number  28. 

29.  In  giving  to  the  jury,  over  the  defendant's  ob- 
jection, the  following  instruction: 

"The  evidence  in  this  case  shows  without  any  con- 
flict, that  if  there  was  any  negligence  in  the  construc- 
tion or  use  of  this  "Tommy  Moore  strap,"  that  it 
was  the  negligence  of  the  foreman  of  the  crew  there, 
Gordon,  and  for  that  negligence,  if  there  was  any,  the 
defendant  would  be  responsible." 

Excepted  to  as  defendant's  exception  number  29. 

30.  In  refusing  to  give  to  the  jury,  at  the  request 
of  defendant,  the  requested'  instruction,  as  folloAVS: 

' '  In  the  present  case  plaintiff  seeks  to  recover  dam- 
ages against  [110]  defendant  by  reason  of  certain 
injuries  alleged  to  have  been  suffered  by  plaintiff, 
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and  which  it  is  alleged  were  occasioned  by  the  negli- 
gence of  defendant." 

Excepted  to  as  defendant's  exception  number  30. 

31.  In  refusing  to  give  to  the  jury,  at  the  request 
of  defendant,  the  requested  instruction,  as  follows : 

"I  charge  you  that  in  a  civil  action  such  as  the 
present  one,  the  burden  of  proof  is  on  the  plaintiff, 
and  further,  that  in  this  action,  in  order  to  recover, 
the  plaintiff  is  compelled  to  prove  each  and  every 
material  allegation  in  his  complaint  by  a  preponder- 
ance of  evidence,  and  if  you  find  that  plaintiff  has 
failed  so  to  do,  you  the  jury  must  find  a  verdict  in 
favor  of  the  defendant." 

Excepted  to  as  defendant's  exception  number  31. 

32.  In  refusing  to  give  to  the  jury,  at  the  request 
of  defendant,  the  requested  instruction,  as  follows: 

"I  charge  you  that  in  passing  upon  the  evidence 
adduced  by  the  plaintiff,  nothing  is  to  be  assumed 
or  taken  for  granted  in  plaintiff's  favor;  that  is  to 
say,  the  law  requires  that  plaintiff  must  prove  his 
case  to  the  satisfaction  of  the  jury,  by  a  preponder- 
ance of  the  testimony.  If,  then,  you  should  find  that 
tlie  plaintiff  has  failed  to  prove  any  material  allega- 
tion of  his  complaint  by  a  preponderance  of  the  tes- 
timony to  your  isatisf action,  or  if  you  should  find  that 
the  testimony  is  equally  balanced  upon  any  particu- 
lar fact  essential  to  plaintiff's  case,  or  if  you  should 
find  that  the  weight  of  the  testimony  is  against  the 
truth  of  such  allegation  or  fact,  then  plaintiff  has 
failed  to  prove  such  allegation  or  fact,  in  the  manner 
the  law  requires." 

Excepted  to  as  defendant's  exception  niunber  32. 
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33.  Ill  refusing  to  give  to  the  jury,  at  tlie  request 
of  defendant,  the  requested  instruction,  as  follows: 

"I  instruct  3'ou  that  by  the  term  'risks  of  the  busi- 
ness' are  meant  such  risks  as  the  employee  is  as  likely 
to  know  as  the  master,  [111]  and  which  are  the 
natural  and  ordinary  incidents  of  the  work  the  em- 
ployee agrees  to  do,  and  w^hich  are  liable  to  happen 
in  the  performance  of  such  work,  or  which  are  liable 
to  happen  from  the  negligence  or  carelessness  of  a 
fe] low-employee  engaged  in  the  same  general  busi- 
ness. In  connection  with  the  foregoing  I  instruct 
3''0ii  that  a  servant  entering  into  employment  assumes 
the  ordinary  risks  incident  to  such  employment,  and 
among  srw^h  risks  and  as  part  of  the  same  the  em- 
])loyee  assumes  the  danger  of  injury  arising  from 
working  in  a  dangerous  place,  where  the  danger  in- 
cident to  working  in  sa.iich  place  is  fully  known,  com- 
prehended and  appreciated  by  the  servant,  and  fur- 
ther, such  serv^ant  also  assumes  the  danger  of  receiv- 
ing injury  from  the  negligence  of  a  fellow-servant 
or  workman  in  the  same  occupation  or  business,  un- 
less the  negligence  causing  the  injury  was  committed 
in  the  performance  of  a  duty  the  employer  owes  by 
law  to  the  employee  or  unless  the  employer  has  neg- 
lected to  use  ordinary  care  in  the  selection  of  the 
culpable  employee. 

If,  therefore,  you  find  from  the  evidence  that  the 
plaintiff  received  the  injuries  complained  of  w^hile 
in  the  employ  of  (defendant,  and  ihat  such  injuries 
were  occasioned  by  the  happening  of  an  event  w4iieh 
w^as  one  of  the  risks  of  the  business  in  which  said 
plaintiff  was  engaged,  then  I  charge  you  that  plain- 


vs.  Hugh  Davis.  135 

tiff  is  not  entitled  to  recover  in  this  action,  and  your 
verdict  must  be  in  favor  of  defendant." 

Excepted  to  as  defendant's  exception  number  33. 

34.  In  refusing  to  give  to  tlie  jury,  at  the  request 
of  defendant,  the  requested  instruction,  as  follows: 

"I  charge  you  that  should  you  find  from  the  evi- 
dence tha-t  the  injuries  complained  of  by  plaintiff 
were  caused  or  occasioned  by  plaintiff's  own  negli- 
gence or  carelessness,  then  plaintiff  is  not  entitled  to 
recover  in  this  action,  and  it  becomes  your  duty  to 
find  a  verdict  in  favor  of  defendant.  In  passing 
upon  the  question  as  to  whether  or  not  plaintiff  was 
himself  guilty  of  negligence,  it  is  your  duty  to  take 
into  consideration  all  of  the  facts  and  circumstances 
of  [112]  the  case,  and  if  from  consideration  of  all 
of  the  facts  and  circumstances  of  the  case  you  find 
from  the  evidence  that  plaintiff  did  not  act  as  an 
ordinarily  prudent  or  careful  man,  situated  as  he 
was,  would  have  acted  under  the  same  circumstances, 
and  that  by  reason  of  so  acting  he  received  the  in- 
juries complained  of,  then  I  charge  you  that  plain- 
tiff was  guilty  of  negligence  and  cannot  recover  in 
this  action,  and  you  must  return  a  verdict  in  favor 
of  the  defendant." 

Excepted  to  as  .defendant's  exception  number  34. 

35.  In  refusing  to  give  to  the  jury,  at  the  request 
of  defendant,  the  requested  instruction,  as  follows: 

"I  charge  you  that  if  the  injury  to  plaintiff  com- 
plained of  was  not  the  natural  or  probable  or  proxi- 
mate consequence  of  the  negligent  act  of  the  defend- 
ant, there  can  be  no  recovery  in  this  action. 

If,  therefore,  you  find  from  a  preponderance  of 
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the  evidence  that  the  defendant  was  negligent  in  fail- 
ing to  exercise  reasonable  care  to  furnish  the  plain- 
tiff with  a  reasonably  safe  'Tommy  Moore  strap,' 
yet  if  you  also  find  from  a  preponderance  of  the  evi- 
dence that  such  failure  to  furnish  said  '  strap '  on  the 
part  of  the  defendant  was  not  the  natural  or  prob- 
able or  proximate  cause  of  the  injury  complained 
of,  but  that  the  proximate  cause  of  the  injury  to 
plaintiff  was  the  fact  that  said  plaintiff  voluntarily 
assumed  a  position  near  said  strap  which  he  knew  to 
be  dangerous,  and  that  he  fully  understood,  compre- 
hended and  appreciated  the  danger  of  such  position, 
then,  under  such  circumstances,  your  verdict  must  be 
for  the  defendant." 

Excepted  to  as  defendant's  exception  number  35. 

36.  In  refusing  to  give  to  the  jury,  at  the  request 
of  defendant,  the  requested  instruction,  as  follows: 

"I  charge  you  that  where  a  person  undertakes  to 
work  in  a  place  where  conditions  of  danger  are  liable 
to  occur  in  the  ordinary  prosecution  of  the  work, 
and  he  has  knowledge  of  such  danger,  or  his  facili- 
ties for  seeing  or  discovering  them  are  just  as  good 
as  those  of  his  [113]  employer,  and  he  under- 
takes the  employment,  or  continues  in  the  work 
with  the  knowledge  or  opportunity  for  ascertaining 
those  dangers,  he  is  deemed  to  assume  the  perils 
incident  to  the  employment,  and  can  recover  from 
the  employer  compensation  for  injuries  resulting 
therefrom. 

If,  therefore,  you  find  from  the  evidence  that  the 
plaintiff  undertook  to  work  for  defendant  at  a  place 
near  the  'Tommy  Moore  strap,'  and  that  such  place 
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was  a  dangerous  place  in  the  ordinary  prosecution 
of  the  work,  and  that  plaintiff  at  and  before  the  time 
of  the  injury  had  knowledge  of  such  dangers,  or 
that  his  facilities  for  seeing  or  discovering  them 
were  just  as  good  as  those  of  the  defendant,  and  that 
he  undertook  and  continued  until  the  time  of  the 
injury  in  the  work  with  the  knowledge  or  opportu- 
nity for  ascertaining  those  dangers,  then  I  instruct 
that,  under  such  circumstances,  plaintiff  assumed 
the  risk  of  such  employment  and  cannot  recover 
from  the  defendant  for  injuries  resulting  there- 
from. ' ' 

Exjceptedi  to  as  defendant's  exception  number  36. 

37.  In  refusing  to  give  to  the  jury,  at  the  request 
of  defendant,  the  requested  instruction,  as  follows: 

*'I  charge  you  that  an  employee  by  entering  or 
continuing  in  the  employment  of  his  employer  with- 
out complaint  assumes  the  risks  and  dangers  of 
the  service  which  he  knows  and  fully  understands, 
comprehends  and  appreciates. 

If,  therefore,  you  find  from  the  evidence  that  the 
plaintiff  had,  for  a  period  of  time  prior  to  the  injury, 
had  charge  of  the  'Tommy  Moore'  and  had  worked 
on  or  about  said  'Tommy  Moore  strap,'  and  had 
prior  thereto  worked  in  similar  positions  with  other 
crews  employed  by  the  same  defendant,  and  if  you 
further  find  that  from  such  experience  the  said 
plaintiff  at  the  time  of  the  injury  fully  understood, 
comprehended  and  appreciated  the  risk  and  danger 
of  the  service  he  was  performing  and  the  risk  and 
danger  of  the  breaking  of  said  'Tommy  Moore 
strap,'   andi  that   said   plaintiff   continued   in   said 
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[114]  emiployment  up  to  the  time  of  the  injury 
without  making  any  complaint  whatever,  then  I 
instruct  you  that  under  such  circumstances  the  said 
plaintiff  assumed  the  risk  and  danger  arising  from 
the  breaking  of  said  'Tommy  Moore  strap'  and 
cannot  recover  in  this  action." 

Excepted  to  as  defendant's  exception  number  37. 

38.  In  refusing  to  give  to  the  jury,  at  the  request 
of  defendant,  the  requested  instruction,  as  follows: 

"I  charge  you  that  it  is  the  duty  of  an  employer 
to  exercise  ordinary  care  to  furnish  a  place  to  work 
and  appliances  reasonably  safe  and  suitable  for  the 
use  of  his  employees.  But  this  duty  has  i;easonable 
and  rational  limits,  and  when  the  employer  has 
exercised  ordinary  care  to  furnish  material  reason- 
ably safe  and  suitable  to  be  used  by  his  employees 
in  the  construction  of  appliances  for  use  in  work 
the  character  or  place  of  which  necessarily  changes 
as  the  w^ork  progresses,  and  it  is  the  duty  of  such 
employees  to  construct  such  appliances  themselves 
out  of  such  material  for  such  work,  then,  under 
such  circumstances,  the  duty  of  exercising  reason- 
able care  to  construct  such  appliances  is  that  of  the 
employees  and  not  that  of  the  employers. 

If,  therefore,  in  this  case  you  find  from  the  evi- 
den'ce  that  defendant  did  exercise  ordinary  care  in 
furnishing  reasonably  safe  and  suitable  material 
for  the  construction  of  'Tommy  Moore  straps'  to  be 
used  by  its  employees  in  constructing  such  straps 
for  use  in  woi'k  the  character  or  place  of  which 
necessarily  changed  as  the  work  progressed,  and  that 
certain  of  such  employees  of  defendant,  being  fellow- 
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servants  of  plaintiff  employed  hy  the  same  defend- 
ant in  the  same  general  business,  did  in  the  course 
of  their  duty  construct  the  'Tommy  Moore  strap' 
which  broke  and  injured  plaintiff,  out  of  the  mate- 
rial so  furnished  by  defendant,  and  if  you  further 
find  that  in  so  constructing  said  strap  said  fellow- 
employees  of  defendant  negligenth^  [115]  se- 
lected defective  material  for  such  construction,  and 
that  the  injury  to  plaintiff  was  caused  solely  by 
reason  of  such  negligence  on  the  part  of  his  fellow- 
servants  in  90  negligently  sele'cting  defective  mate- 
rial in  the  construction  of  said  strap,  then  I  charge 
you  that  under  such  circumstances  such  negligence 
would  be  the  negligence  of  fellow-servants  of  plain- 
tiff and  your  verdict  should  be  for  defendant." 

Excepted  to  as  defendant's  exception  number  38. 

39.  In  refusing  to  give  to  the  jury,  at  the  request 
of  defendant,  the  requested  instructions,  as  follows : 

'*I  charge  you  that  while  it  is  the  duty  of  the  em- 
ployer to  provide  a  reasonably  safe  place  for  em- 
ployees to  work,  including  the  maintenance  of  the 
place  in  such  reasonably  safe  condition,  neverthe- 
less such  duty  of  maintenance  is  not  so  absolute  as 
to  charge  the  employer  with  liability  for  injuries 
to  employees  resulting  from  the  place  becoming  un- 
safe through  the  negligent  performance  of  the  work 
there  carried  on. 

I  further  charge  you  that  the  duty  of  an  employer 
to  provide  a  safe  place  is  dependent  upon  the  char- 
acter of  the  work  to  be  done  there,  and  when  that 
work  is  one  of  construction  or  reconstruction,  the 
risks  which  are  incident  to  such  places  and  kinds  of 
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work  are  assumed  by  the  employees  there  employed." 
Excepted  to  as  defendant's  exception  number  39. 

40.  In  refusing  to  give  to  the  jury,  at  the  request 
of  defendant,  the  requested  instruction,  as  follows : 

"I  charge  you  that  a  lumber  company  which  se- 
lects a  customary  method  of  operation  or  construc- 
tion which  is  neither  palpably  unreasonable  nor 
clearly  dangerous  owes  its  employees  no  duty  to 
adopt  a  different  method,  and  it  is  not  guilty  of 
negligence  for  a  failure  so  to  do." 

Excepted  to  as  defendant's  exception  number  40. 
[116] 

41.  In  refusing  to  give  to  the  jury,  at  the  request 
of  defendant,  the  requested  instruction,  as  follows : 

"I  charge  you  that  as  between  employer  and  em- 
ployee the  duty  of  so  using  a  reasonabl}^  safe  j)lace, 
or  so  operating  reasonably  safe  machinery,  and  of 
so  conforming  to  an  established  and  reasonably  safe 
method  of  work,  that  injury  will  not  be  inflicted 
negligently,  is  the  duty  of  those  to  whom  the  work  is 
intrusted,  and  is  no  part  of  the  positive  dut}^  of  the 
master. 

If,  therefore,  you  find  from  the  evidence  that  the 
injury  to  plaintiff  complained  of  was  due  wholly  to 
the  negligence  of  the  fellow-servants  of  said  x^lain- 
tiff  employed  by  the  same  defendant  in  the  same  gen- 
eral business,  in  negligently  failing  to  conform  to  an 
established  and  reasonably  safe  method  of  work,  or 
in  negligently  using  a  reasonably  safe  place,  then 
under  such  circumstances  your  verdict  must  be  for 
the  defendant." 

Excepted  to  as  defendant's  exception  number  41. 
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42.  In  refusing  to  give  to  the  jury,  at  the  request 
of  defendant,  the  requested  instruction,  as  follows: 

'*I  instruct  you  as  a  matter  of  law  that  under  the 
pleadings  and  the  evidence  in  this  case,  James  Spain, 
the  woods  foreman,  and  the  plaintiff  were  fellow- 
servants,  employed  by  the  same  employer  in  the  same 
general  business,  and  that  the  defendant,  therefore, 
is  not  responsible  for  any  negligence  on  the  part  of 
said  James  Spain,  even  if  the  evidence  discloses  any 
such  negligence. 

If,  therefore,  the  injury  to  plaintiff  complained  of 
was  due  wholly  to  the  negligence  of  said  James  Spain, 
your  verdict  must  be  in  favor  of  defendant." 

Excepted  to  as  defendant's  exception  number  42. 

43.  In  refusing  to  give  to  the  jury,  at  the  request 
of  defendant,  the  requested  instruction,  as  follows: 

"I  instruct  you  as  matter  of  law  that  under  the 
pleadings  and  [117]  the  evidence  in  this  case, 
Gordon,  Laird  and  Carey  were  fellow-servants  of 
plaintiff,  employed  by  the  same  employer  in  the  same 
general  business,  and  that  the  defendant  is  not  re- 
sponsible for  any  negligence  on  the  part  of  them  or 
any  of  them,  if  the  evidence  discloses  any  such. ' ' 

Excepted  to  as  defendant's  exception  number  43. 

44.  In  refusing  to  give  to  the  jury,  at  the  request 
of  defendant,  the  requested  instruction,  as  follows : 

"I  instruct  you  that  under  all  the  e\ddence  in  this 
case  your  verdict  must  be  in  favor  of  the  defendant. ' ' 
Defendant's  exception  No.  44. 

45.  And  defendant  specifies  that  said  verdict  is 
against  law  in  this,  that  said  verdict  should  have  been 
in  favor  of  the  defendant  herein. 

Excepted  to  as  defendant's  exception  number  45. 
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45.     In  entering  judgment  herein. 
Excepted  to  as  defendant's  exception  number  45. 
And  defendant  specifies  that  the  evidence  was  in- 
sufficient to  justif  j^  the  verdict  in  that  it  appears  that 
none  of  the  injuries  alleged  to  have  been  suffered  by 
plaintiff  were  directly  or  proximately  or  at  all  caused 
by,  or  resulted  from,  the  alleged  acts  or  omissions 
on  the  part  of  the  defendant  charged  in  the  com- 
plaint, but  that  it  appears  on  the  contrary  that  said 
injuries  were  brought  on  plaintiff  by  his  own  acts, 
and  by  the  acts  of  other  persons  than  this  defendant. 
AND  NOW,  IN  ORDER  that  the  foregoing  may 
appear  of  record,  defendant  presents  this  as  its  Bill 
of   Exceptions   on   its   appeal   from   the   judgment 
herein,  and  asks  that  the  same  may  be  settled   and 
allowed  as  so  presented. 
Dated  Sept.  28,  1912. 

OTTO  GREGOR, 
MAHAN  &  MAHAN, 
KENNETH  KNEWETT,  Jr.,  and 
LILIENTHAL,    McKINSTRY    &    RAY- 
MOND, 

Attorneys  for  Defendant.     [118] 
The  above  and  foregoing  Bill  of  Exceptions  may  be 
settled  and  allowed. 

PUTER  &  QUINN, 

Attorneys  for  Plaintiff'. 
OTTO  C.  GREGOR, 
MAHAN  &  MAHAN, 
KENNETH  KNEWETT,  Jr., 
LILIENTHAL,   McKINISTRY  &  RAY- 
MOND, 

Attorneys'  for  Defendant. 
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[Order  Settling  and  Allowing  Bill  of  Exceptions.] 

The  foregoing  bill  of  Exceptions  to  be  used  upon 
the  appeal  from  the  judgment  herein  is  settled  and 
alloAved. 

October  15,  1912. 

JOHN  J.  DE  HAVEN, 

Judge. 
Proposed  Bill  of  Exceptions  was  served  on  Sept. 
28,  1912. 

[Endorsed] :  Filed  Oct.  15,  1912.  Jas.  P.  Brown, 
Clerk.     By  C.  W.  Calbreath,  Deputy  Clerk.     [11^] 


In  the  District  Court  of  the  United  States,  Northern 
District  of  California,  Second  Division. 

AT  LAW. 
HUGH  DAVIS, 

Plaintiff, 

vs. 

METROPOLITAN  REDWOOD  LUMBER  COM- 
PANY, a  Corporation, 

Defendant. 

Petition  for  Writ  of  Error. 

Now  comes  Metropolitan  Redwood  Lumber  Com- 
pany, a  corporation,  defendant  herein,  and  says  that 
on  or  about  the  25th  day  of  July,  1912,  this  Court 
entered  judgment  herein  in  favor  of  the  plaintiff 
and  against  this  defendant,  in  which  judgment  and 
the  proceedings  had  prior  thereto,  in  this  cause,  cer- 
tain errors  were  committed  to  the  prejudice  of  this 
defendant,  all  of  which  will  more  in  detail  appear 
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from  the  assignment  of  errors  which  is  filed  with  this 
petition. 

WHEREFORE  this  defendant  prays  that  a  Writ 
of  Error  may  issue  in  its  behalf  out  of  the  United 
States  Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
cuit, for  the  correction  of  error  so  complained  of, 
and  that  a  transcript  of  the  record  with  proceedings 
and  papers  in  this  case,  duly  authenticated,  may  be 
sent  to  the  said  Circuit  Court  of  Appeals,  and  that 
an  order  may  be  made  fixing  the  amount  of  the  se- 
curity which  the  defendant  shall  give  and  furnish 
upon  said  Writ  of  Error,  and  that  upon  giving  such 
security,  all  further  proceedings  in  this  Court  be  sus- 
pended and  stayed  until  the  termination  of  said  Writ 
of  Error  by  the  United  States  Circuit  Court  of  Ap- 
peals. 

LILIENTHAL,     McKINSTRY     &     RAY- 
MOND, 

Attorneys  for  Said  Defendant. 

[Endorsed] :  Eiled  Sep.  24,  1912.  Jas.  P.  Brown, 
Clerk.     By  C.  W.  Calbreath,  Deputy  Clerk.     [120] 


In  the  District  Court  of  the  United  States,  Northern 
District  of  California,  Second  Division. 

HUGH  DAVIS, 

Plaintiff, 
vs. 

METROPOLITAN  REDWOOD  LUMBER  COM- 
PANY, a  Corporation, 

Defendant. 
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Assignment  of  Errors. 

Defendiant  Metropolitan  Redwood  Lumber  Com- 
pany, in  connection  with  its  Petition  for  Writ  of 
Error  herein,  makes  the  following  assignment  and 
specifications  of  error,  to  wit: 

I.  The  Court  erred  in  overruling  the  Demurrer 
to  plaintiff's  complaint,  made  upon  the  ground  that 
said  Complaint  did  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action  against  said  defendant 

II.  The  Court  erred  in  overruling  this  defend- 
ant 's  Demurrer  upon  the  ground  that  several  causes 
of  action  had  been  improperly  united  in  plaintiff's 
complaint. 

III.  The  Court  erred  in  permitting  plaintiff  to 
file  an  Amended  Complaint  herein. 

IV.  The  Court  erred  at  the  trial  of  said  action, 
in  the  following  particulars,  to  each  of  which  said 
errors  defendant  at  said  trial  duly  excepted : 

1.  In  overruling  defendant's  objection  to  the  fol- 
lowing question  asked  witness  Hugh  Davis : 

Q.  Were  you  told  to  go  by  Mr.  Spain  and  where  to 
work  % 

A.  Yes,  sir,  I  was  told  by  Mr.  Spain  that  I  be- 
longed here  at  this  place.     [121] 

Q.  Do  you  remember  the  incident  of  his  telling  you 
that?        A.  Yes,  sir. 

Q.  Go  on  and  state  just  what  he  told  you. 

Excepted  to  as  defendant's  exception  number  1. 

2.  In  denying  the  motion  to  strike  out  the  an- 
swer of  witness  Davis  tO'  the  question : 

Q.  He  told  you  that  was  the  place  for  you  to  stand 
where  you  could  see  the  log  and  give  the  signal  ? 
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A.  Yes,  sir,  see  the  log  and  give  tlie  signal  to  the 
engineer  at  the  same  time. 

Excepted  to  as  defendant's  exception  number  2. 

3.  In  overruling  defendant's  objection  to  the  fol- 
lowing question  asked  witness  Paul  Laird: 

AVITNESS.— The  hook-tender  instructed  us  to 
make  that  strap. 

Q.  What  w^as  his  name  ? 

Excepted  to  as  defendant's  exception  number  3. 

4.  In  denying  defendant's  motion  to  strike  out 
the  following  answer  to  the  above  question : 

A.  His  name  was  Gordon.  Gordon  was  the  boss 
of  the  crew.  Gordon  pointed  the  cable  out  to  us. 
He  showed  us  the  cable  to  make  the  strap  of. 

Excepted  to  as  defendant's  exception  number  4. 

5.  In  overruling  defendant's  objection  to  the  fol- 
lowing question  asked  witness  Laird: 

Q.  Will  you  go  on  and  state  the  condition  of  that 
cable,  the  condition  the  cable  was  in  when  you  made 
the  strap  out  of  it,  the  condition  of  the  piece  of  cable 
that  you  made  the  strap  of  ? 

A.  Well,  it  was  a  very  poor  piece  of  line  in  my 
estimation. 

Excepted  to  as  defendant's  exception  number  5. 

6.  In  overruling  defendant's  objection  to  the  fol- 
lowing    [122]     question  asked  witness  Laird: 

Q.  After  you  had  made  this  strap  and  before  the 
accident,  did  you  have  any  conversation  with  the 
hook-tender,  Mr.  Gordon,  in  reference  to  the  strap? 

Excepted  to  as  defendant's  exception  number  6. 

7.  In  overruling  defendant's  objection  to  the  fol- 
lowing question  asked  witness  Laird : 
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Q.  Did  he  give  you  the  reason,  did  he  state  to  you 
why  he  was  not  permitted  to  use  new  line? 

A.  Well,  this  line  we  used  was  not  fit  to  be  used, 
he  said. 

Excepted  to  as  defendant 's  exception  number  7. 

8.  In  denying  the  motion  to  strike  out  the  an- 
swer of  witness  Laird  to  the  question : 

Q.  Go  on  and  state  what  he  said  about  that. 

A.  Well,  in  our  conversation,  whatever  it  was,  I 
don't  distinctly  remember  at  present,  he  said  he 
wanted  to  get  a  new  piece  out  of  the  new  line,  but 
they  would  not  stand  for  it,  they  said  use  the  old 
line,  the  old  line  was  good  enough.  He  didn't  say 
who  it  was. 

Excepted  to  as  defendant's  exception  niunber  8. 

9.  In  denying  defendant's  motion  for  a  nonsuit. 
Excepted  to  as  defendant's  exception  number  9. 

10.  In  denying  defendant's  motion  for  a  nonsuit. 
Excepted  to  as  defendant's  exception  number  10. 

11.  In  giving  to  the  jury  over  the  objection  of 
defendant,  the  following  instruction: 

"The  plaintiff  seeks  in  this  action  seeks  to  recover 
damages  from  defendant  by  reason  of  certain  in- 
juries alleged  to  have  been  suffered  by  him,  and  which 
it  is  charged  were  occasioned  by  the  negligence  of  the 
defendant.  The  particular  charge  is  that  the  de- 
fendant carelessly  and  negligently  failed  and 
neglected  to  provide  and  maintain  [123]  a  safe 
and  suitable  'Tommy  Moore'  strap,  and  on  the  15th 
day  of  August,  1910,  the  said  'Tommy  Moore'  strap 
was  in  an  unsafe  and  defective  condition ;  that  it  was 
unsafe,  defective  and  dangerous  in  this,  that    said 
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strap  was  made  out  of  an  old,  badly  worn,  weak  and 
i-usty  cable,  and  did  not  possess  sufficient  tensile 
strength  to  withstand  the  strain  that  was  placed  upon 
it." 

Excepted  to  as  defendant's  exception  number  11. 

12.  In  giving  to  the  jury,  over  the  objection  of 
defendant,  the  following  instruction: 

"Now,  the  burden  of  proof  is  upon  the  plaintiff 
to  sustain  these  allegations.  He  must  sustain  them 
by  a  preponderance  of  the  evidence,  and  before  you 
would  be  warranted  in  returning  a  verdict  for  the 
plaintiff  you  must  be  satisfied  that  the  injury  sus- 
tained by  plaintiff  was  by  reason  of  having  in  use 
a  defective  strap,  one  that  was  not  reasonably  safe 
for  use." 

Excepted  to  as  defendant's  exception  number  12. 

13.  In  giving  to  the  jury,  over  the  objection  of 
defendant,  the  following  instructions: 

"You  are  instructed,  gentlemen,  that  you  are  the 
exclusive  judges  of  the  credibility  of  the  witnesses, 
and  of  the  weight  to  be  attached  to  the  testimony  of 
each  and  all  of  them." 

Excepted  to  as  defendant's  exception  number  13. 

14.  In  giving  to  the  jury,  over  the  objection  of  de- 
fendant, the  following  instruction : 

"You  are  not  bound  to  believe  anything  to  be  a 
fact  because  a  witness  has  stated  it  to  be  so,  or  to 
take  the  testimony  of  any  witness  as  absolutely  true, 
if  you  are  satisfied  from  all  the  facts  and  circum- 
stances proved  on  the  trial  that  such  witness  is  mis- 
taken as  to  the  matters  testified  to  by  him,  or  that 
for  any  reason  his  testimony  is  untrue  or  unreliable. 
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The  substance  of  that  instruction  [124]  is  simply, 
gentlemen,  that  you  should  believe  those  witnesses 
whom  you  do  believe,  and  act  upon  their  testimony ; 
the  testimony  that  you  do  not  believe  you  will  reject 
from  your  consideration." 

Excepted  to  as  defendant's  exception  number  14. 

15.  In  giving  to  the  jury,  over  the  objection  of 
defendant,  the  following  instruction: 

''I  instruct  you  that  it  is  the  duty  of  an  employer 
to  use  ordinary  care  to  provide  and,  furnish  his  em- 
ployee with  reasonably  safe  and  suitable  machinery 
and  appliances,  and  places,  upon  which  the  em- 
ployee is  required  to  perform  the  work  and  labor 
of  the  employment  for  which  the  employee  is  en- 
gaged, and  to  use  like  care  to  keep  the  same  in  like 
condition  after  they  have  been  so  furnished  and  pro- 
vided, and  the  law  does  not  permit  such  emploj^er  to 
shift  or  transfer  the  responsibilit}^  for  the  perform- 
ance of  that  duty  to  any  agent  or  servant.  He  may 
employ  agents  or  servants  to  perform  such  d^uty  if 
he  desires,  but  in  case  he  does  so,  all  negligence  in 
the  performance  thereof  is  nevertheless  deemed  the 
employer's  negligence,  for  which  he  is  responsible  to 
the  employee  injured  thereby.  The  same  duty  de- 
volves upon  an  employer  in  subsequently  maintain- 
ing a  machine  or  appliance  in  a  reasonably  safe  con- 
dition as  rested  upon  him  when  it  was  originally 
furnished  to  his  servant.  You  will  observe  from 
that,  that  the  degree  of  care  required  is  simply  ordi- 
nary care." 

Excepted  to  as  defendant's  exception  number  15. 

16.  In  giving  to  the  jury,  over  the   objection  of 
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defendant,  the  following  instruction : 

"An  employee  is  not  bound  to  know  or  inquire 
whether  the  machinery,  appliances  or  structures  fur- 
nished him  by  the  master  are  unsafe  or  unsound, 
because  there  is  an  implied  undertaking  upon  the 
part  of  the  employer  that  all  that  can  be  reasonably 
done  by  the  exercise  of  ordinary  care  has  been  done 
to  render  the  machinery,  appliances  or  structures 
reasonably  safe.  The  employee  has  a  right  to 
[125]  rely  upon  his  employer's  care  and  judgment 
in  matter  of  providing  reasonably  safe  machinery, 
appliances  or  structures,  and:  may  rightfully  as- 
sume that  the  employer  has  exercised  ordinary  care 
in  these  respects,  and  that  such  machinery,  ap- 
pliances or  structures  furnished  by  the  employer 
to  be  used  by  him  in  the  business  are  reasonably  safe 
and  secure,  unless  he  knows  to  the  contrary.  Of 
course,  if  by  working  with  them  his  attention  is 
called  to  the  fact  that  it  is  unsafe  and  dangerous, 
then  as  a  matter  of  course  he  is  required  to  act  upon 
that  knowledge. 

Excepted  to  as  defendant's  exception  number  16. 

17.  In  giving  to  the  jury,  over  the  objection  of 
defendant,  the  following  instruction : 

"I  instruct  you  that  if  you  find  from  a  preponder- 
ance of  the  evidence  that  at  the  time  the  plaintiff  was 
injured  that  he  was  occupying  the  position  that  the 
duty  of  his  employment  required  him  to  occupy, 
and  you  further  find  from  such  evidence  that  the 
defendant  was  negligent  for  the  reason  alleged  in 
the  complaint,  in  not  furnishing  or  providing  a  rea- 
sonably safe  or  suitable  'Tommy  Moore'  straj),  and 
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that  such  negligence,  if  such  you  so  find,  directly  or 
proximately  contributed  to  the  injuries  plaintiff 
complains  of,  and  the  plaintiff  was  not  aware  of  such 
defective  condition  of  said  'Tommy  Moore'  strap, 
if  such  condition  you  find  existed,  then,  unless  plain- 
tiff, through  negligence,  contributed  to  such  injury, 
your  verdict  must  be  for  the  plaintiff. ' ' 

Excepted  to  as  defendant's  exception  number  17. 

18.  In  giving  to  the  jury,  over  the  objection  of 
defendant,  the  following  instruction: 

"You  are  instructed  that  the  burden  of  proof  rests 
upon  defendant  to  establish  by  a  preponderance 
of  the  evidence  the  facts  necessary  to  constitute  the 
defense  of  assumption  of  risk,  which  the  defendant 
[126]     alleges  as  a  defense  in  the  action. 

Excepted  to  as  defendant's  exception  No.  18. 

19.  In  giving  to  the  jury,  over  the  objection  of 
defendant,  the  following  instruction : 

"I  instruct  you  that  the  burden  of  proof  rests  upon 
the  defendant  to  establish  by  a  preponderance  of 
the  evidence  the  facts  necessary  to  constitute  the  de- 
fense of  contributory  negligence  which  is  alleged  by 
the  defendant  as  a  defense." 

Excepted  to  as  defendant's  exception  number  19. 

20.  In  giving  to  the  jury,  over  the  objection  of 
defendant,  the  following  instruction : 

' '  Of  course  a  person  employed  to  do  work  assumes 
the  ordinary  risks  of  such  employment,  and  you  are 
charged  that  the  ordinary  risks  of  the  business  in 
which  one  is  employed  are  such  as  the  employee  is 
as  likely  to  know  as  the  m^aster.  They  are  such  risks 
as  can  be  reasonably  foreseen  and  which  are  the  nat- 


15'2    MetropoUta)i  BcdWood  Lumber  Company 

ural  and  ordinary  incidents  of  the  work  that  the  em- 
ployee agrees  to  do,  and  which  are  liable  to  happen 
in  the  performance  of  such  work,  although  the  em- 
ployer discharges  his  duty  and  exercises  due  care." 
Excepted  to  as  defendant's  exception  number  20. 

21.  In  giving  to  the  jury,  over  the  objection  of 
defendant,  the  following  instruction : 

"The  rule  that  the  servant  takes  the  ordinary  risks 
of  the  business  presupposes  that  the  master  will  per- 
form the  duty  of  caution  which  the  law  casts  upon 
him.  It  is  those  risks  alone  whi<^h  cannot  be  obvi- 
ated by  the  use  of  ordinary  care  by  the  master,  that 
the  servant  assumes. ' ' 

Excepted  to  as  defendant's  exception  number  21. 

22.  In  giving  to  the  jury,  over  the  objection  of 
the  defendant,  the  following  instruction:     [127] 

"A  person  who  enters  the  service  of  another  as- 
sumes all  the  ordinary  risks  incident  to  the  employ- 
ment in  which  he  is  engaged.  While  this  is  the  law 
upon  this  subject,  it  is  qualified  by  the  rule  that  the 
employer  is  charged  in  law  with  the  dlity  of  not  sub- 
jecting his  employee  to  risks  by  his  own  negligence," 

Excepted  to  as  defendant's  exception  number  22. 

23.  In  giving  to  the  jury,  over  the  objection  of 
the  defendant,  the  following  instructions : 

"Under  this  rule  the  employer  is  required  to  use 
ordinary  care  not  onl}^  in  providing  reasonably  safe 
instrumentalities,  appliances  and  structures,  but  in 
keeping  the  same  in  reasonably  safe  and  secure  con- 
dition. The  neglect  of  this  duty  is  negligence  upon 
the  part  of  the  employer,  and  if  such  negligence  di- 
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rectly  or  proximately  causes  injury  to  the  employee, 
lie  is  responsible  to  the  person  injured,  unless  the 
employee  knew  that  such  instrumentalities,  appli- 
ances or  structures  used  and  operated  in  the  business 
and  work  of  the  company  at  which  the  employee  was 
engaged  were  unsafe  or  unsound,  and  also  fully 
understood,  comprehended  and  appreciated  the  dan- 
gers incident  to  the  use  of  such  defective  machinery, 
appliances  or  structures,  and  thereafter  consented 
to  use  the  same  or  continued  in  the  use  thereof. " 
Excepted  to  as  defendant's  exception  number  23. 

24.  In  giving  to  the  jury,  over  the  objection  of 
the  defendant,  the  following  instruction: 

*'You  are  further  instructed  that  knowledge  by  an 
employee  injured,  of  the  defective  or  unsafe  condi- 
tion or  character  of  any  machinery,  ways,  appliances 
or  structures  of  such  emplo3^er,  shall  not  be  a  bar  to 
a  recovery  for  any  injury  caused  thereby,  unless  it 
shall  also  appear  that  such  employee  fully  under- 
stood, comprehended  and  appreciated  the  dangers 
incident  to  the  use  of  such  defective  machinery, 
Avays,  appliances  or  structures,  and  thereafter  con- 
sented to  use  the  same  [128]  or  continued  in  the 
use  thereof." 

Excepted  to  as  defendant's  exception  number  24. 

25.  In  giving  to  the  jury,  over  the  defendant's 
objection,  the  following  instruction: 

''You  are  charged  that  should  you  find  from  the 
evidence  that  the  injuries  complained  of  by  the 
plaintiff  were  caused  or  occasioned  by  plaintiff's  own 
negligence  or  carelessness,  then  plaintiff  is  not  en- 
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titled  to  recover  in  this  action,  and  it  becomes  your 
duty  to  find  a  verdict  in  favor  of  the  defendant. ' ' 
Excepted  to  as  defendant's  exception  number  25. 

26.  In  giving  to  the  jury,  over  the  defendant's 
objection,  the  following  instruetion: 

"In  passing  upon  the  question  as  to  whether  or 
not  plaintiff  was  himself  guilty  of  negligence,  it  is 
your  duty  to  take  into  consideration  all  of  the  facts 
and  circumstances  of  the  case,  and  if  from  the  con- 
sideration of  all  the  other  facts  and  circumstances, 
you  find  that  plaintiff  did  not  act  as  an  ordinarily 
prudent  or  careful  man,  situated  as  he  was,  would 
have  acted  under  the  same  circumstances,  and  that 
by  reason  of  so  acting  he  received  the  injury  com- 
plained of,  then  I  charge  you  that  plaintiff  was  guilty 
of  contributory  negligence  and  cannot  recover  in  this 
action,  and  you  must  return  a  verdict  in  favor  of  the 
defendant. ' ' 

Excepted  to  as  defendant's  exception  number  26. 

27.  In  giving  to  the  jury,  over  the  defendant's 
objection,  the  following  instruction: 

"In  this  action  the  plaintiff,  if  he  has  shown  him- 
self entitled  to  recover  all  damages  shown  by  the  evi- 
dence which  he  has  suffered  up  to  the  time  of  the 
trial,  which  were  proximately  caused  by  said  injury 
whether  they  could  have  been  anticipated  or  not,  and 
all  damages  which  it  is  reasonably  probable  that  he 
will  sustain  in  the  future  by  reason  of  the  [129] 
said  injury  not  exceeding  the  amount  demanded  in 
the  complaint. 

In  estimating  the  compensatory  damages  in  cases 
of  this  character,  all  of  the  proximate  consequences 
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of  the  injury  shown  by  the  evidence,  future  as  well  as 
past,  are  to  be  taken  into  consideration,  including 
the  bodily  pain  which  resulted  from  the  injury,  the 
impairment  of  physical  powers,  the  impairment  of 
the  plaintiff's  power  to  labor  and  earn  his  living,  and 
he  should  be  awarded,  if  entitled  to  a  verdict  at  all, 
sufficient  to  compensate  him  for  all  proximate  detri- 
ment shown  by  the  evidence,  past  and  prospective. 

These  are  intended  to  include  and  embrace  indem- 
nity for  loss  of  power  or  loss  of  capability  to  per- 
form ordinary  labor,  or  the  capacity  to  earn  money, 
and  reasonable  satisfaction  for  loss  of  physical 
power  if  shown  by  the  evidence,  always  keeping  in 
mind  the  fact  that  the  plaintiff  is  not  entitled  to  re- 
cover what  is  known  as  exemplary  damages;  simply 
damages  which  in  your  judgment  would  reasonably 
compensate  him  for  the  injuries  he  has  sustained, 
iFthis  defendant  is  liable  therefor.  The  elements 
of  damage  are  in  their  very  nature  not  susceptible 
of  any  precise  or  exact  compensation,  and  the 
determination  of  the  amount  is  committed  to  the 
sound  judgment  and  the  good  sense  of  the  jury,  and 
if  you  find  for  the  plaintiff  in  this  action,  such  sum 
should  be  awarded  as  in  your  best  judgment  will 
fairly  and  fully  compensate  him  for  the  detriment 
proximately  caused  by  such  injury,  and  shown  by 
the  evidence,  not  exceeding  the  amount  claimed  in 
the  complaint." 

Excepted  to  as  defendant's  exception  number  27. 

28.  In  giving  to  the  jury,  over  the  defendant's  ob- 
jection, the  following  instruction: 

''In  addition  to  these  instructions,  I  will  give  you 
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the  following:  An  eniplo3'er  is  not  bound  to  indem- 
nify his  employees  for  loss  suffered  by  the  latter  in 
ronsequenee  of  the  ordinaiy  risks  of  the  business  in 
which  he  is  employed,  nor  in  consequence  of  the 
negligence  [130]  of  another  person  employed  by 
the  same  employer  in  the  same  general  business,  pro- 
vided, nevertheless,  an  employer  shall  be  liable  for 
such  injury  when  the  same  results  from  the  wrongful 
act,  neglect  or  default  of  any  agent  or  officer  of  such 
employer  superior  to  the  employee  injured,  or  a 
person  employed  by  such  employer  having  the  right 
to  control  or  direct  the  services  of  such  employee 
injured." 

Excepted  to  as  defendant's  exception  number  28. 

29.  In  giving  to  the  jur}^  over  the  defendant's  ob- 
jection, the  following  instruction : 

''The  evidence  in  this  case  shows  without  any  con- 
flict, that  if  there  was  any  negligence  in  the  con- 
struction or  use  of  this  'Tommy  Moore'  strap,  that 
it  was  the  negligence  of  the  foreman  of  the  crew 
there,  Gordon,  and  for  that  negligence,  if  there  was 
any,  the  defendant  would  be  responsible." 

Excepted  to  as  defendant's  exception  number  29. 

30.  In  refusing  to  give  to  the  jur}^  at  the  request 
of  defendant,  the  requested  instruction,  as  follows: 

"In  the  present  case  plaintiff  seeks  to  recover 
damages  against  defendant  by  reason  of  certain  in- 
juries alleged  to  have  been  suffered  by  plaintiff,  and 
which  it  is  alleged  were  occasioned  by  the  negligence 
of  defendant." 

Excepted  to  as  defendant's  exception  number  30. 

31.  In  refusing  to  give  to  the  jury,  at  the  request 
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of  defendant,  the  requested  insftruction,  as  follows : 

'*I  charge  you  that  in  a  civil  action  such  as  the 
present  one  the  burden  of  proof  is  on  the  plaintiff, 
and  further,  that  in  this  action,  in  order  to  recover, 
the  plaintiff  is  compelled  to  prove  each  and  every 
material  allegation  in  his  complaint  by  a  preponder- 
ance of  evidence,  and  if  you  find  that  plaintiff  has 
failed  so  to  do,  you  the  jury  must  find  a  verdict  in 
favor  of  the  defendant." 

Excepted  to  as  defendant's  exception  number  31. 
[131] 

32.  In  refusing  to  give  to  the  jury,  at  the  request 
of  the  defendant,  the  requested  instruction,  as  fol- 
lows: 

''I  charge  you  that  in  passing  upon  the  evidence 
adduced  by  the  plaintiff  nothing  is  to  be  assumed  or 
taken  for  granted  in  plaintiff's  favor;  that  is  to  say, 
the  law  requires  that  plaintiff  must  prove  his  case  to 
the  satisfaction  of  the  jury,  by  a  preponderance  of 
the  testimony.  If,  then,  you  should  find  that  the 
plaintiff  has  failed  to  prove  any  material  allegation 
of  his  complaint  by  a  preponderance  of  the  testimony 
to  your  satisfaction,  or  if  you  should  find  that  the 
testimony  is  equally  balanced  upon  any  particular 
fact  essential  to  plaintiff's  case,  or  if  you  should 
find  that  the  weight  of  the  testimony  is  against  the 
truth  of  such  allegation  of  fact,  then  plaintiff  has 
failed  to  prove  such  allegation  or  fact,  in  the  manner 
the  law  requires." 

Excepted  to  as  defendant's  exception  number  32. 

33.  In  refusing  to  give  to  the  jury,  at  the  request 
of  defendant,  the  requested  instruction  as  follows : 
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"I  instruct  you  that  by  the  tenn  'risks  of  business' 
are  meant  such  risks  as  the  employee  is  as  likely  to 
know  as  the  master,  and  which  are  the  natural  and 
ordinary  incidents  of  the  work  the  employee  agrees 
to  do,  and  which  are  liable  to  happen  in  the  perform- 
ance of  such  w^ork,  or  which  are  liable  to  happen 
from  the  negligence  or  carelessness  of  a  fellow- 
employee  engaged  in  the  same  general  business.  In 
connection  with  the  foregoing  I  instruct  you  that  a 
servant  entering  into  emplo3rinent  assumes  the 
ordinary  risks  incident  to  such  employment,  and 
among  such  risks  and  as  part  of  the  same  the  em- 
ployee assumes  the  danger  of  injury  arising  from 
working  in  a  dangerous  place,  where  the  danger  in- 
cident to  working  in  such  place  is  fully  known, 
comprehended  and  appreciated  by  the  servant,  and 
further,  such  servant  also  assumes  the  danger  of 
receiving  injury  from  the  negligence  of  a  fellow- 
servant  or  workman  engaged  in  the  same  occupation 
[132]  or  business,  unless  the  negligence  causing 
the  injury  was  committed  in  the  performance  of  a 
duty  the  employer  owes  by  law  to  the  employee  or 
employee  or  unless  the  employer  has  neglected  to  use 
ordinary  care  in  the  selection  of  the  culpable  em- 
ployee. 

If,  therefore,  you  find  from  the  evidence  that  the 
plaintiff  received  the  injuries  complained  of  while 
in  the  employ  of  defendant  and  that  such  injuries 
were  occasioned  by  the  happening  of  an  event  which 
was  one  of  the  risks  of  the  business  in  which  said 
plaintiff  was  engaged,  then  I  charge  you  that  plain- 
tiff is  not  entitled  to  recover  in  this  action,  and  your 
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verdict  must  be  in  favor  of  defendant. 

Excepted  to  as  defendant's  exception  number  33. 
34.     In  refusing  to  give  to  the  jury,  at  the  request 
of  defendant,  the  requested  instruction,  as  follows': 
'^I  charge  you  that  should  you  find  from  the  evi- 
dence that  the  injuries  complained  of  by  plaintiff 
were  caused  or  occasioned  by  plaintiff's  own  negli- 
gence or  carelessness,  then  plaintiff  is  not  entitled  to 
recover  in  this  action,  and  it  becomes  your  duty  to 
find  a  verdict   in   favor   of   defendant.     In  passing 
upon  the  question   as   to    whether    or  not  plaintiff 
was  himself  guilty   of   negligence,   it   is  your  duty 
to  take    into    consideration    all    of    the    facts    and 
circumstances  of   the   case,   and   if   from   the    con- 
sideration  of   all   the   facts   and   circumstances   of 
the  case,  you  find  from  the  evidence  that  plaintiff 
did  not   act   as   an   ordinarily   prudent   or   careful 
man,  situated  as  he  was,  would  have   acted   under 
the   same    circumstances,    and   that   by   reason   of 
80  acting  he    received   the    injuries  complained  of, 
then  I  charge  you  that  plaintiff  was  guilty  of  negli- 
gence, and  cannot   recover   in   this  action,  and  you 
must  return  a  verdict  in  favor  of  the  defendant." 

Excepted  to  as  defendant's  exception  number  34. 

35.  In  refusing  to  give  to  the  jury,  at  the  request 
of  defendant,  the  requested  instruction,  as  follows: 
[133] 

"I  charge  you  that  if  the  injury  to  the  plaintiff 
complained  of  was  not  the  natural  or  probable  or 
proximate  consequence  of  the  negligent  act  of  the 
defendant,  there  can  be  no  recovery  in  this  action. 

If,  therefore,  you  find  from  a  preponderance  of 
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the  evidence  that  the  defendant  was  negligent  in  fail- 
ing to  exercise  reasonable  care  to  furnish  the  plain- 
tiff with  a  reasonably  safe  'Tommy  Moore  strap/ 
yet  if  you  also  find  from  a  preponderance  of  the  evi- 
dence that  such  failure  to  furnish  said  'strap'  on  the 
part  of  the  defendant  that  was  not  the  natural  or 
probable  or  proximate  cause  of  the  injury  com- 
plained of,  but  that  the  proximate  cause  of  the  in- 
jury to  plaintiff  was  the  fact  that  said  plaintiff 
voluntarily  assumed  a  position  near  said  strap  which 
he  knew  to  be  dangerous,  and  that  be  fully  under- 
stood, comprehended  and  appreciated  the  danger  of 
such  position,  then,  under  such  circumstances,  your 
verdict  must  be  for  the  defendant." 

Excepted  to  as  defendant's  exception  number  35. 

36.  In  refusing  to  give  to  the  jury,  at  the  request 
of  defendant,  the  requested  instruction,  as  follows: 

"I  charge  you  that  where  a  person  undertakes  to 
work  in  a  place  where  conditions  or  danger  are  lia- 
ble to  occur  in  the  ordinary  prosecution  of  the  work, 
and  he  has  knowledge  of  such  dangers,  or  his  facili- 
ties for  seeing  or  discovering  them  are  just  as  good 
as  those  of  his  employer,  and  he  undertakes  the 
employment,  or  continues  in  the  work  with  the 
knowledge  or  opportunity  for  ascertaining  those 
dangers,  he  is  deemed  to  assume  the  perils  incident 
to  the  employment  and  can  recover  from  the  em- 
ployer compensation  for  injuries  resulting  there- 
from. 

If,  therefore,  you  find  from  the  evidence  that  the 
plaintiff  undertook  to  work  for  the  defendant  at  a 
place  near  the  'Tommy  Moore  strap'  and  that  such 
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place  was  a  dangerous  place  in  the  ordinary  prosecu- 
tion of  the  work  and  that  plaintiff  at  and  before  the 
time  of  [134]  the  injury  had  knowledge  of  such 
dangers,  or  that  his  facilities  for  seeing  or  discover- 
ing them  were  just  as  good  as  those  of  the  defendant, 
and  that  he  undertook  and  continued  until  the  time 
of  the  injury  in  the  work  with  the  knowledge  or 
opportunity  for  ascertaining  those  dangers,  then  I 
instruct  that,  under  such  circumstances,  plaintiff 
assumed  the  risks  of  such  employment  and  cannot 
recover  from  the  defendant  for  injuries  resulting 
therefrom." 

Excepted  to  as  defendant's  exception  number  36. 

37.  In  refusing  to  give  to  the  jury,  at  the  request 
of  defendant,  the  requested  instruction,  as  follows : 

*'I  charge  you  that  an  employee  by  entering  or 
continuing  in  the  employment  of  his  employer  with- 
out complaint,  assumes  the  risks  and  dangers  of  the 
service  which  he  knows  and  fully  understands,  com- 
prehends and  appreciates. 

If,  therefore,  you  find  from  the  evidence  that  the 
plaintiff  had  for  a  period  of  time  prior  to  the  injury 
had  charge  of  the  'Tommy  Moore'  and  had  woi^ked 
on  or  about  said  '  Tommy  Moore  strap '  and  had  prior 
thereto  worked  in  similar  positions  with  other  crews 
employed  by  the  same  defendant ;  and  if  you  fur- 
ther find  that  from  such  experience  the  said  plaintiff 
at  the  time  of  the  injury  fully  understood,  compre- 
hended and  appreciated  the  risk  and  danger  of  the 
service  he  was  performing  and  the  risk  and  danger 
of  the  breaking  of  said  Tommy  Moore  strap,  and 
that  said  plaintiff  continued  in  said  employment  up 
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to  the  time  of  the  injury  without  making  any  com- 
plaint whatever,  then  I  instruct  3^ou  that,  under  such 
circumstances,  the  said  plaintiff  assumed  the  risk 
and  danger  arising  from  the  breaking  of  said  Tormny 
Moore  strap  and  cannot  recover  in  this  action. 

Excepted  to  as  defendant's  exception  number  37. 

38.  In  refusing  to  give  to  the  jury,  at  the  request 
of  defendant,  the  requested  instruction  as  follows : 

''I  charge  you  that  it  is  the  duty  of  an  employer 
to  exercise  ordinary  care  to  furnish  a  place  to  work 
and  appliances  reasonably  safe  and  suitable  for  the 
use  of  his  employees.  But  this  duty  has  its  reason- 
able and  rational  limits,  and  when  the  employer  has 
exercised  ordinary  care  to  furnish  material  reason- 
ably safe  and  suitable  to  be  used  by  his  employees  in 
the  construction  of  appliances  for  the  use  in  work 
the  character  or  place  of  which  necessarily  changes 
as)  the  work  progresses,  and  it  is  the  duty  of  such 
employees  to  construct  such  appliances  themselves 
out  of  such  material  for  such  work,  then,  under  such 
circumstances,  the  duty  of  exercising  reasonable 
care  to  construct  such  appliances  is  that  of  the  em- 
ployees and  not  that  of  the  employers. 

If,  therefore,  in  this  case  you  find  from  the  evi- 
dence that  the  defendant  did  exercise  ordinary  care 
in  furnishing  reasonably  [135]  safe  and  suitable 
material  for  the  construction  of  'Tommy  Moore 
strap'  to  be  used  by  its  employees  in  constructing 
such  straps  for  use  in  work,  the  character  or  place 
of  which  necessarily  changed  as  the  work  progressed, 
and  that  certain  of  such  employees  of  defendant 
being  fellow-servants  of  plaintiff  employed  by  the 
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same  defendant  in  the  same  general  business,  did  in 
the  course  of  their  duty  construct  the  'Tommy 
Moore  strap'  which  hro'ke  and  injured  plaintiff,  out 
of  the  material  furnished  by  defendant,  and  if  you 
further  find  that  in  so  constructing  said  strap  said 
fellow-employees  of  defendant  negligently  selected 
defective  material  for  such  construction,  and  that 
tiie  injury  to  plaintiff  was  caused  solely  by  reason  of 
such  negligence  on  the  part  of  his  fellow-servants  in 
so  negligently  selecting  defective  material  in  the  con- 
struction of  said  strap,  then  I  charge  you  that,  under 
such  circumstances,  such  negligence  would  be  the 
negligence  of  fellow-servants  of  plaintiff  and  your 
verdict  should  be  for  defendant." 

Excepted  to  as  defendant's  exception  number  38. 

39.  In  refusing  to  give  to  the  jury,  at  the  request 
of  defendant,  the  requested  instruction,  as  follows : 

''I  charge  you  that  while  it  is  the  duty  of  the  em- 
ployer to  provide  a  reasonably  safe  place  for  em- 
ployees to  work,  including  the  maintenance  of  the 
place  in  such  reasonably  safe  condition,  nevertheless 
such  duty  of  maintenance  is  not  so  absolute  as  to 
charge  the  employer  with  liability  for  injuries  to 
employees  resulting  from  the  place  becoming  unsafe 
through  the  negligent  performance  of  the  work  there 
carried  on. 

I  further  charge  you  that  the  duty  of  an  employer 
to  provide  a  safe  place  is  dependent  upon  the  char- 
acter of  the  work  to  be  done  there,  and  when  that 
woi^k  is  one  of  construction  or  reconstruction,  the 
risks  which  are  incident  to  such  places  and  kinds  of 
work  are  assumed  by  the  employees  there  employed." 
[136] 
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Exc^epted  to  as  defendant's  Exception  Number  39. 

40.  In  refusing  to  give  to  the  jury,  at  the  request 
of  defendant,  the  requested  instruction,  as  follows: 

**I  charge  you  that  a  lumber  company  which  se- 
lects a  customary  method  of  operation  or  construc- 
tion which  is  neither  palpably  unreasonable  nor 
clearly  dangerous  owes  its  employees  no  duty  to 
adopt  a  different  method,  and  it  is  not  guilty  of  neg- 
ligence for  a  failure  to  do  so." 

Excepted  to  as  defendant's  Exception  Number  40. 

41.  In  refusing  to  give  to  the  jury,  at  the  request 
of  defendant,  the  requested  instruction,  as  follows: 

"I  charge  you  that  as  between  employer  and  em- 
ployee the  duty  of  so  using  a  reasonably  safe  place; 
or  so  operating  reasonably  safe  machinery,  and  of 
so  conforming  to  an  established  and  reasonably  safe 
method  of  work,  that  injury  will  not  be  inflicted  neg- 
ligently, is  the  duty  of  those  to  whom  the  work  is  in- 
trusted, and  is  no  part  of  the  positive  duty  of  the 
master. 

If,  therefore,  you  find  from  the  evidence  that  the 
injury  to  plaintiff  complained  of  was  due  wholly  to 
the  negligence  of  the  fellow-servants  of  said  plain- 
tiff employed  by  the  same  defendant  in  the  same 
general  business,  in  negligently  failing  to  conform 
to  an  established  and  reasonably  safe  method  of 
work  or  in  negligently  using  a  reasonably  safe  place, 
then,  under  such  circumstances,  your  verdict  must 
be  for  the  defendant." 

Excepted  to  as  defendant's  Exception  Number  41. 

42.  In  refusing  to  give  to  the  jury,  at  the  request 
of  defendant,  the  requested  instruction,  as  follows: 
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"I  instruct  you  as  matter  of  law  that  under  the 
pleadings  and  the  evidence  in  this  case,  James  Spain, 
the  woods  foreman,  and  the  plaintiff  were  fellow- 
servants  employed  by  the  same  employer  in  the  same 
general  business,  and  that  the  defendant,  therefore, 
is  not  responsible  [137]  for  any  negligence  on  the 
part  of  said  James  Spain,  even  if  the  evidence  dis- 
closes any  such  negligence. 

if,  therefore,  the  injury  to  plaintiff  complained  of 
was  due  wholly  to  the  negligence  of  said  James 
Spain,  your  verdict  must  be  in  favor  of  defendant." 

Excepted  to  as  defendant's  Exception  Number  42. 

43.  In  refusing  to  give  to  the  jury,  at  the  request 
of  defendant,  the  requested  instructions,  as  follows: 

"I  instruct  you  as  a  matter  of  law  that  under  the 
pleadings  and  the  evidence  in  this  case,  Gordon, 
Laird  and  Carey  were  fellow-servants  of  plaintiff 
employed  by  the  same  employer  in  the  same  general 
business,  and  that  the  defendant  is  not  responsible 
for  any  negligence  on  the  part  of  them  or  any  of 
them,  if  the  evidence  discloses  any  such." 

Excepted  to  as  defendant's  Exception  Number  43. 

44.  In  refusing  to  give  to  the  jury,  at  the  request 
of  the  defendant,  the  requested  instruction,  as  fol- 
lows : 

"I  instruct  you  that  under  all  the  evidence  in  this 
case,  your  verdict  must  be  in  favor  of  the  defend- 
ant." 

Excepted  to  as  defendant's  Exception  Number  44. 

45.  And  defendant  specifies  that  said  verdict  is 
against  law  in  this,  that  said  verdict  should  have 
been  in  favor  of  the  defendant  herein. 
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Excepted  to  as  defendant's  Exception  Number  45. 

46.  In  entering-  judgment  herein  in  favor  of 
plaintiff. 

Excepted  to  as  defendant's  Exception  Number  46. 

And  defendant  specifies  that  the  evidence  was  in- 
sufficient to  justify  the  verdict  in  that  it  appears  that 
none  of  the  injuries  alleged  to  have  been  suffered 
by  plaintiff*  were  directly  or  proximately  or  at  all 
caused  by,  or  resulted  from,  the  alleged  acts  or  omis- 
sions on  the  part  of  the  defendant  charged  in  the 
complaint,  but  that  it  appears,  on  the  contrary,  that 
said  injuries  were  brought  on  plaintiff  by  his  own 
acts,  and  by  the  acts  of  other  persons  than  this  de- 
fendant.    [138] 

WHEREEORE    SAID    DEFENDANT    PRAYS 
that  the  judgment  of  the  District  Court  of  the  United 
Stat,es  in  and  for  the  Northern  District  of  California 
herein  be  reversed  and  set  aside. 
LILIENTHAL,  McKINSTRY  &  RAYMOND, 

Attorneys  for  said  Defendant. 

[Endorsed] :  At  3  o'clock  and  25  min.  P.  M.  Filed 
Sep.  24,  1912.  Jas.  P.  Brown,  Clerk.  By  C.  W. 
Calbreath,  Deputy  Clerk.     [139] 


In  the  District  Court  of  the  United  Staies,  Northern 
District  of  California,  Second  Division. 

HUGH  DAVIS, 

Plaintiff, 

vs. 

METROPOLITAN   REDWOOD  LUMBER   COM- 
PANY, a  Corporation, 

Defendant. 
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Order  Directing  Filing  of  Bond  on  Writ  of  Error 
and  Staying  Further  Proceedings. 

The  defendant  Metropolitan  Redwood  Lumber 
Company,  having  filed  its  petition  for  a  writ  of  error 
from  the  decision  and  judgment  thereon  made  and 
entered  herein,  to  the  United  States  Circuit  Court 
of  Appeals  for  the  Ninth  Judicial  Circuit,  together 
with  an  assignment  of  errors  within  due  time,  and 
also  praying  that  an  order  be  made  fixing  the 
amount  of  security  which  said  defendant  shall  give 
and  furnish  upon  said  writ  of  error,  and  that  upon 
the  giving  of  said  security  all  further  proceedings  of 
this  Court  be  suspended  and  stayed  until  the  deter- 
mination of  said  writ  of  error  by  said  United  States 
Circuit  Court  of  Appeals,  and  said  petition  having 
been  duly  allowed : 

NOW,  THEREFORE,  IT  IS  ORDERED,  that 
upon  the  said  defendant  Metropolitan  Redwood 
Lumber  Company  filing  with  the  clerk  of  this  court 
a  good  and  sufficient  bond  in  the  sum  of  Fifteen 
Thousand  Dollars,  to  the  effect  that  if  said  defendant 
Metropolitan  Redwood  Lumber  Company  and  plain- 
tiff in  error  shall  prosecute  the  said  writ  of  error  to 
effect,  and  answer  all  damages  and  costs  if  it  fail  to 
make  its  plea  good,  then  the  said  obligation  is  to  be 
void;  otherwise  [140]  to  remain  in  full  force  and 
virtue,  the  said  bond  to  be  approved  by  the  Court, 
that  all  further  proceedings  in  this  court  be,  and 
they  are  hereby,  suspended  and  stayed  until  the  de- 
termination of  said  writ  of  error  by  the  said  United 
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States  Circuit  Court  of  Appeals  for  the  Ninth  Judi- 
cial Circuit. 

Dated  September  24th,  1912. 

JOHN  J.  DE  HAVEN, 
Jud^e. 

[Endorsed]:  Filed  Oct.  1,  1912.     Jas.  P.  Brown, 
Clerk.     By  J,  A.  Schaertzer,  Deputy  Clerk.     [141] 


In  the  District  Court  of  the  United  States,  Northern 
District  of  California,  Second  Division. 

AT  LAW. 

HUGH  DAVIS, 

Plaintiff, 

vs. 

METROPOLITAN   REDWOOD   LUMBER   COM- 
PANY, a  Corporation, 

Defendant. 

Order  Allowing  Writ  of  Error. 

Upon  motion  of  attorneys  for  the  defendant 
herein,  and  upon  filing  a  petition  for  a  Writ  of  Error 
and  an  Assignment  of  Errors, 

IT  IS  ORDERED  that  a  Writ  of  Error  be,  and 
the  same  is  hereby  allowed  to  have  reviewed  in  the 
United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Judicial  Circuit  the  judgment  heretofore  ren- 
dered herein,  and  the  other  matters  and  things  in 
said  petition  and  assignment  set  forth,  and  that  the 
amount  of  bond  on  said  Writ  of  Error  be  and  hereby 
is  fixed  at  Five  Hundred  Dollars. 

Dated  September  24th,  1912. 

JOHN  J.  DE  HAVEN, 
Judge. 
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[Endorsed]:  Filed  Oct.  1,  1912.    Jas.  P.  Brown, 
Clerk.     By  J.  A.  Schaertzer,  Deputy  Clerk.     [142] 


Bond  on  Writ  of  Error. 

Know  All  Men  by  These  Presents:  That  we,  Met- 
ropolitan I^edwood  Lumber  Company,  a  corporation, 
as  principal,  and  The  United  States  Fidelity  &  Guar- 
anty Co.,  a  corporation,  as  surety,  are  held  and  firmly 
bound  unto  Hugh  Davis  in  the  full  and  just  sum  of 
Five  Hundred  (500)  Dollars,  to  be  paid  to  the  said 
Hugh  Davis,  his  certain  attorney  or  assigns,  to  wMcli 
payment,  well  and  truly  to  be  made,  we  bind  our- 
selves and  our  successors,  jointly  and  severally,  by 
these  presents. 

Sealed  with  our  seals  and  dated  this  27th  day  of 
September,  1912. 

WHEREAS,  lately  at  a  District  Court  of  the 
United  States,  for  the  Northern  District  of  Califor- 
nia, in  a  suit  pending  in  said  court,  between  said 
Hugh  Davis,  plaintiff,  and  said  Metropolitan  Red- 
wood Lumber  Company,  defendant,  a  judgment  was 
rendered  against  the  said  Metropolitan  Redwood 
Lumber  Company,  and  the  said  Metropolitan  Red- 
wood Lumber  ComjDany  having  obtained  from 
said  Court  a  writ  of  error  to  reverse  the  said  judg- 
ment in  the  aforesaid  suit,  and  a  citation  directed  to 
the  said  Hugh  Davis,  citing  and  admonishing  him  to 
appear  at  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit  to  be  holden  at  the  city 
of  San  Francisco  in  the  State  of  California. 

NOW,  THE  CONDITION  OF  THE  ABOVE  OB- 
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LIGATION  IS  SUCH,  that  if  the  said  Metropolitan 
Redwood  Lumber  Company  shall  prosecute  its  Writ 
of  Error  to  elfect,  and  answer  all  damages  and  costs 
if  it  fail  to  make  its  plea  good,  then  the  above  obli- 
gation to  be  void;  else  to  remain  in  full  force  and 
virtue. 

[Seal]     METROPOLITAN    REDWOOD    LUM- 
BER COMPANY. 

By  THOS.  G.  ATKINSON, 

Pres. 
[Seal]     THE  UNITED  STATES  FIDELITY  & 
GUARANTY  CO. 

By  PETER  BELCHER, 
Attorney  in  Fact.     [143] 

State  of  California, 
County  of  Humboldt, — ss. 

On  this  27th  day  of  September,  A.  D.  1912,  before 
me,  I.  R.  Belcher,  a  notary  public  in  and  for  said 
county,  residing  therein,  duly  commissioned  and 
sworn,  personally  appeared  Peter  Belcher,  known  to 
me  to  be  the  person  whose  name  is  subscribed  to  the 
within  instrument  as  the  attorney  in  fact  of  the 
United  States  Fidelity  and  Guaranty  Company,  and 
the  said  Peter  Belcher  acknowledged  to  me  that  he 
subscribed  the  name  of  The  United  States  Fidelity 
and  Guaranty  Company  thereunto  as  principal  and 
his  own  name  as  attorney  in  fact. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set 
my  hand,  and  affixed  my  official  seal,  at  my  office  in 
the  county  of  Humboldt,  the  day  and  year  in  this 
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certificate  first  above  written. 

[Seal]  I.  R.  BELCHER, 

Notary  Public  in  and  for  said  Humboldt  County, 
State  of  California. 

The  foregoing  bond  is  approved  as  to  form  and 
sufficiency  of  surety  this  1st  day  of  October,  1912. 

JOHN  J.  DE  HAVEN, 
Judge. 

Filed  Oct.  1,  1912.     Jas.  P.  Brown,  Clerk.     By  J. 
A.  Scbaertzer,  Deputy  Clerk.     [144] 


[Certificate  of  Clerk  U.  S.  District  Court  to 
Transcript  of  Record,  etc.] 

In  the  District  Court  of  the  United  States,  Northern 
District  of  California,  Second  Division. 

HUGH  DAVIS, 

Plaintiff, 
vs. 

METROPOLITAN   REDWOOD  LUMBER   COM- 
PANY, a  Corporation, 

Defendant. 

I,  W.  B.  Haling,  Clerk  of  the  District  Court  of  the 
United  States,  in  and  for  the  Northern  District  of 
California,  do  hereby  certify  the  foregoing  one  hun- 
dred and  forty-four  (144)  pages,  numbered  from  1 
to  144,  inclusive,  to  be  a  full,  true  and  correct  copy 
of  the  record  and  proceedings  in  the  above  and 
therein  entitled  cause,  as  the  same  remains  of  rec- 
ord and  on  file  in  the  office  of  the  clerk  of  said  court, 
and  that  the  same  constitutes  the  return  to  the  an- 
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nexed  writ  of  error. 

I  further  certify  that  the  eost  of  the  fore^oino^  re- 
turn to  writ  of  error  is  $86.80,  that  said  amount  was 
paid  by  Lilienthal,  MeKinstry  &  Ra3'mond,  attor- 
nej'^s  for  the  defendant;  and  that  the  oripnal  writ 
of  error  and  citation  issued  in  said  cause  are  hereto 
annexed. 

In  testimony  whereof,  I  have  hereunto  set  my 
hand  and  affixed  the  seal  of  said  District  Court,  this 
7th  day  of  December,  A.  D.  1912. 

[Seal]  W.  B.  MALING, 

Clerk  of  United  States  District  Court,  Northern  Dis- 
trict of  California. 

[Seal]  By  J.  A.  Schaertzer, 

Deputy  Clerk.     [145] 


[Writ  of  Error  (Original).] 
UNITED  STATES  OF  AMERICA,— ss. 

The  President  of  the  United  States  of  America  to 
the  Honorable,  the  Judges  of  the  District  Court 
of  the  United  States  for  the  Northern  District 
of  California,  Greeting: 
Because,  in  the  record  and  proceedings,  as  also  in 
the  rendition  of  the  judgment  of  a  plea  which  is  in 
the  said  District  Court,  before  you,  or  some  of  you, 
between  Metropolitan  Redwood  Lumber  Company,  a 
corporation,  plaintiff  in  error,  and  Hugh  Davis,  de- 
fendant in  error,  a  manifest  error  hath  happened,  to 
the  great  damage   of  said   Metropolitan  Redwood 
Lumber  Company,  a  corporation,  plaintiff  in  error, 
as  by  its  complaint  appears: 
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We,  being  willing  that  error,  if  any  hath  been, 
should  be  duly  corrected,  and  full  and  speedy  jus- 
tice done  to  the  parties  aforesaid  in  this  behalf,  do 
command  you,  if  judgment  be  therein  given,  that 
then,  under  your  seal,  distinctly  and  openly,  you 
send  the  record  and  proceedings  aforesaid,  with  all 
things  concerning  the  same,  to  the  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Judicial  Cir- 
cuit, together  with  this  writ,  so  that  you  have  the 
same  at  the  city  of  San  Francisco,  in  the  State  of 
California,  within  thirty  days  from  the  date  hereof, 
in  the  said  Circuit  Court  of  Appeals,  to  be  then  and 
there  held,  that  the  record  and  proceeding  aforesaid 
being  inspected,  the  said  Circuit  Court  of  Appeals 
may  cause  further  to  be  done  therein  to  correct  that 
error,  what  of  right,  and  according  to  the  laws  and 
customs  of  the  United  States,  should  be  done. 

JOHN  J.  DE 

"^'d.c'  Witness,  the   Honorable   EDWx\ED  Pr 

HAVEN,    United    States    District    Judge, 

Northern  District  of  California,  the  1st  day  of  Octo- 
ber, in  the  year  of  our  Lord  one  thousand  nine  hun- 
dred and  twelve. 

[Seal]  JAS.  P.  BROWN, 

Clerk  of  the  United  States  District  Court,  9th  Ju- 
dicial Circuit,  Northern  District  of  California. 

By  J.  A.  Schaertzer, 
Deputy  Clerk. 
Allowed  by 

JOHN  J.  DE  HAVEN, 
District  Judge.     [146] 
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Due  service  of  the  within  Writ  of  Error  is  hereby 
admitted  this  7th  day  of  October,  1912. 

PUTER  &  QUINN, 
Attorneys  for  Plaintiff,  Hugh  Davis. 

[Endorsed] :  15,390.  In  the  District  Court  of  the 
United  States,  Northern  District  of  California,  Sec- 
ond Division.  Hugh  Davis,  Plaintiff,  vs.  Metropol- 
itan Redwood  Lumber  Company,  a  Corporation,  De- 
fendant. Writ  of  Error.  Filed  Oct.  1,  1912.  Jas. 
P.  Brown,  Clerk.     By  W.  B.  Maling,  Deputy  Clerk, 


Return  to  Writ  of  Error. 

The  answer  of  the  Judges  of  the  District  Court  of 
the  United  States,  in  and  for  the  Northern  District 
of  California. 

The  record  and  all  proceedings  of  the  plaint 
w^hereof  mention  is  within  made,  with  all  things 
touching  the  same,  we  certify  under  the  seal  of  our 
said  Court,  to  the  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit,  within  mentioned,  at 
the  day  and  place  wdthin  contained,  in  a  certain 
schedule  to  this  writ  annexed  as  within  we  are  com- 
manded. 

Bj^  the  Court. 

[Seal]  W.  B.  MALING, 

Clerk. 
By  J.  A.  Schaertzer, 

Deputy  Clerk. 
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[Citation  on  Writ  of  Error  (Original).] 

UNITED  STATES  OF  AMERICA —ss. 

The  President  of  the  United  States  to  Hugh  Davis, 
Greeting : 

You  are  hereby  cited  and  admonished  to  be  and 
appear  at  a  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Judicial  Circuit,  to  be  holden  at  the 
city  of  San  Francisco,  State  of  California,  within 
thirty  days  from  the  date  hereof,  pursuant  to  a  writ 
of  error  duly  issued  and  now  on  file  in  the  clerk's 
office  of  the  United  States  District  Court  for  the 
Northern  District  of  California,  wherein  Metropol- 
itan Redwood  Lumber  Company  is  plaintiff  in  error, 
and  you  are  defendant  in  error,  to  show  cause,  if  any 
there  be,  why  the  judgment  rendered  against  the  said 
plaintiff  in  error,  as  in  the  said  writ  of  error  men- 
tioned, should  not  be  corrected,  and  why  speedy  jus- 
tice should  not  be  done  to  the  parties  in  that  behalf. 

Witness  my  hand  at  the  city  of  San  Francisco,  in 
the  District  above  named,  this  24th  day  of  Septem- 
ber, A.  D.  1912. 

JOHN  J.  DE  HAVEN, 

Judge. 

Due  service  of  the  within  Citation  upon  Writ  of 
Error  is  hereby  admitted  this  7th  day  of  October, 
1912. 

PUTER  &  QUINN, 
Attorneys  for  Plaintiff,  Hugh  Davis. 
[Endorsed] :  15,390.     In  the  District  Court  of  the 
United  States,  Northern  District  of  California,  Sec- 
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ond  Division.  Hugh  Davis,  Plaintiff,  vs.  Metropol- 
itan RedAvood  Lumber  Company,  a  Corporation,  De- 
fendant. Citation  upon  Writ  of  Error.  Filed  Oct. 
11,  1912.  Jas.  P.  Brown,  Clerk.  By  W.  B.  Maling, 
Deputy  Clerk. 


[Endorsed]:  No.  2204.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  Metropol- 
itan Redwood  Lumber  Company,  a  Corporation, 
Plaintiff  in  Error,  vs.  Hugh  Davis,  Defendant  in 
Error.  Transcript  of  Record.  Upon  Writ  of  Er- 
ror to  the  United  States  District  Court  of  the  North- 
ern District  of  California,  Second  Division. 

Filed  December  7,  1912. 

F.  D.  MONCKTON, 
Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 


In  the  United  States  Circuit  Court  of  Appeals,  Ninth 

Circuit. 

No. . 


METROPOLITAN  REDWOOD  LUMBER  COM- 
PANY, a  Corporation, 

Plaintiff  in  Error, 
vs. 
HUGH  DAVIS, 

Defendant  in  Error. 

Order  Extending  Time  [to  November  23,  1912]  to 
File  Record  Thereof  and  to  Docket  Cause. 

Good  cause  appearing  therefor,  it  is  ordered  that 
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the  plaintift*  in  error  in  the  above-entitled  cause  may 
have  to  and  including  November  23,  1912,  within 
which  to  file  its  record  on  writ  of  error  and  to  docket 
the  cause  in  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit. 
Dated  October  23,  1'912. 

WM.  W.  MORROW, 
United  States  Circuit  Judge. 

[Endorsed] :     No.   .     United    States   Circuit 

Court  of  Appeals  for  the  Ninth  Circuit.     Filed  Oct. 
23,  1912;     F.  D.  Moiiekt'on,  Clerk. 

In  the  United  States  Circuit  Court  of  Appeals,  Ninth 

Circuit. 

No. . 

METROPOLITAN  REDWOOD  LUMBER  COM- 
PANY (a  Corporation), 

Plaintiff  in  Error, 
vs. 
HUGH  DAVIS, 

Defendant  in  Error. 
Order  Extending  Time  [to  December  7,  1912]  to 
File  Record  Thereof  and  to  Docket  Cause. 
Good  cause  appearing  therefor,  it  is  ordered  that 
the  plaintiff  in  error  in  the  above-entitled  cause  may 
have  to  and  including  December  7, 1912,  within  which 
to  file  its  record  on  writ  of  error  and  to  docket  the 
cause  in  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 

Dated  November  21,  1912. 

WM.  W.  MORROW, 
United  States  Circuit  Judge,  Ninth  Judicial  Circuit. 
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[Endorsed] :    No.  .     United  States    Circuit 

Court  of  Appeals  for  the  Ninth  Circuit.     Filed  Nov. 
21, 1912.     F.  D.  Monckton,  Clerk. 

[Endorsed]:  No.  2204.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  Order  Un- 
der Rule  16  Enlarging  Time  to to  File  Record 

Thereof  and  to  Docket  Case.     Refiled  Dec.  7,  1912. 
F.  D.  Monckton,  Clerk. 


[Notice  of  Attorneys  for  Defendant  in  Error.] 

United  States  Circuit  Court  of  Appeal,  for  the  Ninth 

Circuit. 

METROPOLITAN  REDWOOD  LUMBER  COM- 
PANY (a  Corporation), 

Plaintiff  in  Error, 
vs. 
HUGH  DAVIS, 

Defendant  in  Error. 

To  the  Honorable,  United  States   Circuit  Court  of 
Appeal  for  the  Ninth  Circuit,  and  to  Frank  D. 
Monckton,  Clerk  of  Said  Court : 
You  will  please  take  notice  that  the  attorneys  for 
the  defendant  in  error  in  the  above-entitled  action 
are  Messrs.  Puter  &  Quinn,  whose  addresses  are  Nos. 
616  Fourth  Street,  Eureka,  California. 
Dated  October  19th,  1912. 

PUTER  &  QUINN, 
Attorneys  for  Defendant  in  Error. 
HUGH  DAVIS, 
Defendant  in  Error. 
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[Endorsed]:  No.  2204.  United  States  Circuit 
Court  of  Appeal  for  the  Ninth  Circuit.  Metropol- 
itan Redwood  Lumher  Company  (a  Corporation), 
Plaintiff  in  Error,  vs.  Hugh  Davis,  Defendant  in 
Error.  Notice  of  Names  and  Addresses  of  Attor- 
neys. Due  service  admitted  this  22d  day  of  Octo- 
ber, 1912.  Otto  C.  Gregor,  Mahan  &  Mahan,  Ken- 
neth Knewett,  Jr.,  Lilienthal,  McKinstry  &  Ray- 
mond, Attorneys  for  Plaintiff  in  Error.  Filed  Oct. 
24,  1912.  P.  D.  Monckton,  Clerk.  Refiled  Dec.  7, 
1912.    P.  D.  Monckton,  Clerk. 
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IN  THE  UNITED   STATES   CIRCUIT   COURT   OF 

APPEALS  FOR  THE  NORTH  JUDICIAL 

CIRCUIT. 

METROPOLITAN  REDWOOD  LUMBER 

COMPANY 

(a  corporation),  Plaintiff  in  Error. 

(Defendant  below) 
vs. 
HUGH  DAVIS 

Defendant  in  Error. 

(Plaintiff  below.) 

IN  ERROR  TO  THE  CIRCUIT  COURT  OF  THE 

UNITED  STATES  FOR  THE  NORTHERN 

DISTRICT  OF  CALIFORNIA. 


STATEMENT  OF  THE  CASE. 

The  defendant  in  error  (plaintiff  below)  brought  this 
action  against  the  plaintiff  in  error  (defendant  below), 
to  recover  damages  suffered  in  consequence  of  injuries 
received  by  being  struck  upon  the  leg  by  a  parted 
"Tommy  Moore"  strap  used  in  logging  operations. 

The  plaintiff  in  error  carries  on  a  lumber  mill  and 
logging  operations  at  Metropolitan,  Humboldt  County, 
California,  and  in  its  business  of  logging  is  obliged  to 


drag-  logs  over  the  uneven  and  rougli  surface  of  the 
ground  to  its  landings  along  the  railroad  whence  they 
are  forwarded  by  railroad  train  to  the  mill. 

Juasinucli  as  tlie  surface  conditions  are  such  that  it 
is  rarely  possible  to  olttain  a  direct  straight  course  over 
which  to  conchict  the  logs,  it  is  necessary  to  freijuently 
use  an  instrument  known  as  a  "Tommy  Moore,"  which, 
in  etfect,  is  in  the  nature  of  a  large  block,  for  the  pur- 
])Ose  of  changing  the  course  of  direction  of  the  approach- 
ing log.  This  "Tommy  Moore"  is  fastened  to  a  con- 
venient stum])  ))v  means  of  a  wire  cable,  commonly 
spoken  of  as  a  "Tommy  Moore  strap." 

The  appropriate  length  of  the  strap  is  dependent  upon 
the  size  of  the  stump  around  which  said  strap  is  to  be 
placed,  and  the  distance  the  "Tommy  Moore"  is  to  be 
located  from  said  stum}),  all  of  which  is  to  l)e  determined 
each  time  a  new  layout  is  made  or  a  "Tommy  ]\[oore" 
is  to  be  set;  that  is  to  say,  if  logs  are  to  be  hauled  from 
a  certain  point  the  donkey  engine  is  usually  set  on  a 
landing,  and  the  main  line  or  cable  is  stretched  to  the 
place  from  which  the  logs  are  to  be  hauled.  Owing  to 
the  broken  surface  conditions  of  the  ground,  a  change 
of  direction  in  which  the  log  is  to  be  hauled  is  often 
necessary,  and  at  eacli  angle  a  "Tommy  Moore"  is  set, 
by  fastening  it  to  some  convenient  stump.  The  cable 
by  which  the  "Tommy  Moore"  is  fastened  to  the  stump 
is  called  a  "Tonmiy  ^foore  strap"  and  consists  of  a 
l)iece  of  cal)Ie,  or  wire  rope  of  sufficient  length,  with 
an  eye  splice  in  each  end,  which  ends  ai'e  attached  to  the 
"Tommy  Moore"  and  the  loop  ])laced  over  and  around 
a  stumj).     ?tleanwlii!('  the  main  cable  directlv  attached  at 


one  end  to  the  log  runs  through  the  wlieel  of  the 
"Tommy  Moore,"  while  the  other  end  is  atlaehed  to 
the  spool  of  the  steam  donkey. 

At  the  time  he  was  injured  defendant  in  error  was 
working  with  the  rigging  crew  as  a  "chaser,"  his  duties 
being  to  wateli  the  log  through  the  "Tommy  Moore" 
and  signal  to  the  engineer  to  stop  the  power  or  put  it 
on.  In  other  words,  to  tend  the  "Tommy  Moore,"  to 
care  for  it,  etc.  (Transcript  pp.  56  and  57) 

He  was  an  experienced  woodsman,  having  ])een  em- 
ployed in  the  woods  since  1906,  and  had  worked  from 
the  1st  of  April,  1910,  until  the  15th  of  August,  1910' 
the  day  of  the  injury,  with  the  rigging  crew  (Tr.  }).  63). 

In  order  to  facilitate  the  disconnection  of  the  main 
cable  and  the  "Tommy  Moore"  after  the  log  had  reached 
the  "Tommy  Moore"  and  was  about  to  change  its  direc- 
tion toward  the  landing,  there  was  what  was  termed  a 
"tag  line,"  i.  e.,  a  cable  about  ten  feet  in  length  con- 
nected with  the  "choker"  around  the  log  and  the  end  of 
the  main  cable.  As  soon  as  this  "tag  line"  |)assed 
through  the  "Tommy  Moore,"  the  "chaser"  would  sig- 
nal the  engineer  to  stop. 

He  would  then  remove  the  "tag  line"  and  connect  the 
main  cable  directly  to  the  "choker,"  signal  the  engineer 
to  go  ahead,  and  the  log  would  assume  its  direct  course 
to  the  landing.     (Tr.  p.  64). 

At  the  time  of  the  injury  when  defendant  in  error  was 
in  a  position  near  the  "Tommy  Moore"  (Tr,  p.  60),  the 
"Tommy  Moore"  strap  broke  and,  swinging  around  the 
stump-  struck  defendant  in  error  and  caused  the  injuries 
complained  of. 


In  tlio  amended  complaint  of  defendant  in  error,  his 
entire  action  is  'based  upon  the  theory  tliat  ]»]aintirf  in 
error  failed  in  its  duty  to  him  in  not  providing  a  reason- 
ably safe  appliance,  i.  e,,  a  safe  "Tommy  Moore  strap." 
In  other  words,  he  presents  a  cause  of  action  cognizable 
under  Section  1971  of  the  Civil  Code  of  California,  which 
provides  that 

"An  employer  must  in  all  cases  indemnify  his 
employee  for  losses  caused  by  the  former's  want 
of  ordinary  care," 

The  gist  or  gravamen  of  the  action  is  contained  in 
paragraphs  IV,  V,  VI  and  VII  (Tr.  pp.  28  and  29)  of 
the  amended  complaint,  and  are  as  follows: 

IV. 

That  the  said  "Tommy  Moore  strap"  was  so 
carelessly  and  negligently  made  and  constructed  by 
the  said  defendant,  that  the  said  "Tommy  Moore 
strap,"  at  the  time  the  plaintiff  was  injured  by 
the  breaking  of  said  "Tommy  Moore  strap"  as 
hereafter  alleged,  was  dangerous  to  use  and  operate 
in  holding  and  keeping  said  "Tommy  Moore"  in 
place,  and  in  that  behalf  plaintiff  alleges:  that 
said  defendant  carelessly  and  negligently  made  and 
constructed  said  "Tommy  Moore  strap"  out  of  an 
old,  rusty,  badly  worn  cable,  about  one  inch  in 
diameter-  that  did  not  have  the  tensile  strength  suf- 
ficient to  hold  the  said  "Tommy  Moore"  in  jolace, 
while  said  saw  logs  were  being  hauled  or  dragged 
as  aforesaid. 

V. 

That  common,  ordinary  care  and  reasonable  care 
and  prudence  required  and  demanded  that  said 
"Tommy  Moore  strap"  should  be  made  and  con- 
structed of  wire  rope,  having  sufficient  tensile 
strength  to  hold  said  "Tommy  Moore"  in  place  and 


withstand  the  strain  tliereon  while  said  saw  log  was 
being  hauled  or  dragged  along  said  road  or  drag- 
way  as  aforesaid. 

VI. 

That  said  defendant  carelessly  and  negligently 
failed  and  neglected  to  provide  and  maintain  a  safe 
and  snital)le  ''Tommy  Moore  strap"  as  aforesaid, 
and  on  the  15th  day  of  August,  1910,  and  at  all 
times  herein  mentioned,  said  "Tommy  Moore 
strap"  was  in  an  unsafe,  dangerous  and  defective 
condition. 

VII. 

That  said  defendant  so  carelessly  and  negligently 
made,  constructed,  kept  and  maintained  said 
"Tommy  Moore  strap"  as  aforesaid,  that  the  same 
was,  on  the  15th  day  of  August,  1910,  and  for  a 
long  time  prior  thereto,  in  an  unsafe,  defective  and 
dangerous  condition,  in  this  that  the  said  "Tommy 
Moore  strap"  was  made  out  of  an  old,  badly  worn, 
weak,  rusty  cable  about  one  inch  in  diameter,  that 
did  not  have  or  possess  snfBcient  tensile  strength  to 
withstand  the  strain  thereon,  when  said  "Tommy 
Moore"  was  being  used  as  aforesaid,  and  had  no 
means  of  protection  to  prevent  said  "Tommy  Moore 
strap"  from  striking  persons  working  near  or 
around  said  "Tommy  Moore"  in  case  the  said 
"Tommy  Moore  strap"  should  give  way  or  break. 

The  issues  were  definitely  made  up  upon  this  com- 
plaint. The  plaintiff  in  error  came  into  Court  prepared 
solely  to  meet  such  issues  and  had  a  right  to  rely  on 
the  fact  that  no  other  issue  would  be  presented  or  tried. 
Yet  at  the  trial  the  defendant  in  error  wholly  abandoned 
his  cause  of  action  set  forth  in  the  complaint  and  pre- 
sented a  cause  based  on  the  theory  that  the  injury  was 
due,  not  to  the  negligence  of  the  plaintiff  in  error,  but 
entirely  due  to  the  negligence  of  one  Gordon,  the  hook 


tender,  the  iiinii  in  cliaii^t'  ol"  the  crew  ol'  five  men  witli 
whom  (lerendaiil  in  ei'i'oi-  worked,  and  who  was  under 
the  immediate  snpcivision  of  Spain,  the  woods  foi-eman. 
(Tr.  ]).  ()f)). 

'IMiat  is  to  say,  wliile  ))leading  a  eanse  under  the 
general  and  eomnion  hnv  liability  and  as  based  upon 
Section  ]1)71  of  the  Civil  Co.k"  del'yndant  in  error  lias 
leeovered  a  judgment  under  an  entirely  different  eause 
of  action,  i.  e.,  a  cause  of  a;'tion  based  entirely  upon 
that  portion  of  tlie  amendment  of  1907  to  1970  of  the 
Civil  Code  which  reads: 

The  employer  shall  l)e  liable  for  such  injury  when 
the  same  results  from  the  wrongful  act,  neglect  or 
default  *  *  *  of  a  ]jerson  employed  by  such  em- 
ployer having  the  right  to  control  or  direct  the 
services  of  such  employee  injured. 

In  other  words,  the  ])laintiif  in  error  a]ipeared  pre 
pared  to" meet  and  did  meet  fully,  not  only  l)y  its  own 
evidence,  but  by  the  unanimous  voice  of  the  witnesses 
for  defendant  in  error,  all  issues  tendered  by  the  com- 
plaint, but  as  the  i)leadings  gave  no  intimation  whatever 
to  the  effect  that  defendant  in  error  intended  to  depart 
from  his  pleadings  and  present  a  cause  of  action  wholly 
based  on  Gordon's  negligence,  the  i)laintiff  in  error  was 
left  entirely  without  any  witnesses  ui)on  such  issue;  it 
did  not  have  an  opjjortunity  to  produce  even  Gordon 
himself  to  tell  his  story,  with  the  result  that  for  an 
injury  to  a  leg  which  his  physician  pronounced  nearly 
well  at  the  time  of  the  trial  (Tr.  p.  55),  the  jury 
awarded  a  verdict  of  ten  thousand  (.$10,000.00)  dollars, 
outrageously  incommensurate  witli  the  damage  even  in 
a  clear  undisputed  case  of  negligence. 


Ill  this  case  the  evidence  showed  absolutely  without 
conflict  that  the  only  duty  of  the  plaintiff  in  error  was 
to  furnish  reasonably  safe  and  suitable  material,  i.  e.' 
wire  rope,  out  of  which  the  workmen  themselves  were 
to  construct  the  strap.  From  the  very  nature  of  the 
business,  this  method  was  necessary;  for,  in  the  fre- 
quent moving  and  readjustment  of  the  "Tommy  Moore" 
to  new  ground  and  stump  conditions,  the  strap  neces- 
sarily had  to  be  of  different  lengths. 

The  defendant  in  error  testifies  (Tr.  ]).  65)  : 

Two  fellows   by   the  names   of   Carey   and   Laird 

*  *  *  I  know  they  made  it  (the  strap)  *  *  * 
They  were  members  of  the  crew  I  was  working  with 

*  *  *  Well,  it  (i.  e.,  the  "Tommy  Moore  strap") 
was  made  out  of  material  they  got  from  the  com- 
panj^  It  was  kept  there  what  the  company  fur- 
nished and  the  members  of  the  crew  selected  from 
that  material  and  made  the  strap. 

Again  the  defendant  in  error  testifies  (Tr.  p.  69) : 

The  hook  tender,  his  name  was  Gordon,  and  a  fel- 
low named  Mike  Carey  and  Mr.  Laird  and  the 
engineer,  his  name  was  Brunius.  The  whistle  boy 
was  up  in  the  woods.  That  composed  the  whole 
crew.  The  hook  tender  (Gordon)  had  charge  of  the 
crew    *     *     *      He  was  under  Spain,  the  foreman. 

Paul  Laird  testified  (Tr.  p.  71) : 

Two  other  fellows  and  myself  made   that   strap 

*  *  *  The  hook  tender  instructed  us  to  make  that 
strap  *  *  *  His  name  was  Gordon.  Gordon  was  the 
boss  of  the  crew.  Gordon  pointed  the  cable  out  to 
me.     He  showed  us  the  cable  to  make  the  strap  of. 

This  witness  also  testified  that  the  strap  which  in- 
jured defendant  in  error  was  made  after  a  certain 
Tacoma   donkey   had   arrived,   but    before   this    Tacoma 


donkey  had  g'one  to  work.  That  tliere  came  with  the 
Tacoma  donkey  a  large  ainoiuit  of  main  line  ('al)l(';  that 
there  was  so  much  of  this  cahle  that  it  couhl  not  be 
wound  on  the  drum  and  (juite  a  bit  had  to  be  cut  off,  and 
was  left  in  the  neighborhood.   (Tr,  p.  7(5). 

In  other  words,  Laird,  the  first  witness  called  by  de- 
fendant in  error-  admits  the  fact  which  is  undisputed 
and  confirmed  throughout  the  case,  tliat  at  the  very 
time  Gordon  instructed  Laird  to  select  the  defective  piece 
of  rope  out  of  which  to  make  the  straj),  the  plaintiff  in 
error  had  furnished  him  a  large  amount  of  absolutely 
neiv  cable,  which  he  was  at  liberty  to  use  for  that  pur- 
l^tose. 

Micliael  Carey  for  defendant  in  error  testified  (Tr.  \^. 
80): 

The  chain  tender  (Gordon)  told  me  to  take  that 
strap  *  *  *  He  showed  us  what  piece  to  take 
*  *  *  (Tr.  p.  78).  Gordon  was  the  foreman  of 
that  crew,  and  had  full  charge.  It  was  his  duty  to 
make  tliese  straps  when  they  broke,  or  when  they 
were  needed  and  he  could  go  ahead  and  take  any  ma- 
terial he  could  find  that  was  sufficient  for  that  pur- 
pose. 

Again  (Tr.  j).  81)  Carey  testified: 

The  new  Tacoma  donke}"  came  a  couple  of  weeks 
before  the  injury.  Fourteen  hundred  feet  of  new 
rope  or  new  cable  came  with  that.  Probal)ly  four  or 
five  hundred  feet  were  cut  off,  because  they  could 
not  get  it  on  the  drum.  That  remained  around  the 
landing.  The  "Tommy  Moore  strap"  could  have 
been  made  out  of  that  if  it  was  necessary.  If  Gor- 
don had  wanted  to  he  could  have  made  it  out  of  that 
piece  of  new  line. 
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The  above  witnesses  were  all  called  by  the  defendant 


in  error. 


James  Spain,  witness  for  plaintiff  in  error,  testified 
(Tr.  pp.  89  and  90)  : 

Fourteen  hundred  feet  of  inch  and  a  quarter  main 
line"  me  with  the  new  donkey    *     *     *     T^-  four- 
teen hundred  feet  of  line  was  avadable  for  their  use. 
There  was  other  line  there  available  for  their  use, 
two   thousand   feet   of   inch   and   a   quarter   across 
the  track  on  the  other  donkey,  probably  /  5  or  80  teet 
distant    *    *    *    I  remember  them  gettmg  ready  and 
putting  the  new  line  upon  the  donl^y.     There  was 
too  much  of  it.    *    *    *    They  cut  oif  a  piece  200  or 
'>50  feet     That  laid  there  along  side  of  the  donke> . 
That  line  was  available  for  any  purpose  they  wished 
to  use  it  for.    It  was  available  for  -Tommy  Moore 
strapl  if  they  desired  to  use  it    *    *    *    The  hook 
tender,  Gordon,  had  charge  of  the  selection  of  the 
rope  that  was  used  for  any  purpose  by  the  crew. 

Again  (Tr.  p.  90)  Spain  testified: 

The  hook  tender-  Gordon,  had  charge  of  the  selec- 
tion of  the  rope  that  was  used  for  any  purpose  by 
the  crew.  Most  anyone  of  the  crew  can  make  the 
"Tommy  Moore"  straps.  All  the  riggmg  crew 
actually"  do  make  them,  that  is  including  Gordon 
and    those    under    him. 

Again  (Tr.  p.  91)  Spain  testified: 

I  have  never  given  the  hook  tender  or  crew 
any  instructions  regarding  what  rope  shall  be  used 
in  their  work.  The  hook  tender  has  the  discretion 
in  the  selection  of  any  rope  used  by  them.  In  this 
particular  instance.  Red  Gordon  was  the  hook 
tender.  Red  Gordon  had  the  selection  of  any  rope 
or  cable  that  was  used  on  these  operations. 
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Again    (T)'.  )).  !>."'))    Spain   Icstilic!!: 

The  sti'a))  lliat  went  aiouiul  that  stiiiiij)  was 
twenty-five  or  thirty  feet  loni>\  These  .strai)s  wouKl 
have  ditferent  lengths,  depending  ii])()n  the  location 
of  the  stnmji  to  the  roadway.  That  is  the  reason 
the  workmen  had  to  make  them  tiiemselves.  They 
have  to  make  a  new  "Tonnny  Moore"  strap  for 
each  new  direction  in  which  they  draw  the  logs, 
that  is,  unless  it  was  a  straight  i)ull,  or  unless  a 
former  strap  would  answer  the  purpose.  It  is  made 
with  two  eyes  splices  in  it,  one  on  each  end,  one 
eye  splice  on  each  end,  and  as  the  crew  are  directed 
to  go,  or  as  they  go  to  different  logging  operations 
they  themselves  have  to  make  a  strap  for  each 
new  situation. 


SPECIFICATION  OF  ERRORS  RELIED  UPON. 

I. 

Error  of  the  Circuit  Court  in  denying  the  motion  to 
strike  out  the  answer  of  witness  Laird  to  tlie  question: 

Q.     Go  on  and  state  what  he  said  about  that? 

A.  Well,  in  our  conversation,  whatever  it  was,  I 
don't  distinctly  remember  at  present;  he  said  he 
wanted  to  get  a  new  piece  out  of  the  new  line  l)ut 
they  would  not  stand  for  it.  They  said  use  the 
old  line;  the  old  line  was  good  enough.  He  didn't 
say  who  it  was. 

Excepted  to  as  Defendant's  EXCEPTION  NO.  8. 

II. 

En-oi-  of  the  Circuit  Court  in  denying  motion  lov  non- 
suit at  close  of  plaintiff's  case  on  the  grounds: 
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1st.  That  the  evidence  is  not  sufficient  to  justify 
a  verdict  in  favor  of  the  defendant  in  error  under 
the  pleadings  in  this  case. 

2nd.  That  there  is  a  fatal  variance  between  the 
pleadings  and  the  proof. 

3rd.  That  the  defendant  in  error  assumed  the 
risks  of  his  employment  and  that  said  injury  oc- 
curred by  reason  of  one  of  the  assumed  risks. 

4th.  That  defendant  in  error  was  guilty  of  con- 
tributory  negligence. 

5th.  That  the  injury  was  occasioned  l)y  the  act  of 
a  fellow  servant  for  which  plaintiff  in  error  was  not 
responsible. 

Excepted  to  as  Defendant's  EXCEPTION  NO.  9. 

III. 

Error  of  the  Circuit  Court  in  denying  motion  for  non- 
suit made  at  the  close  of  the  testimony  in  the  case  on  the 
grounds : 

1st.  That  the  evidence  is  not  sufficient  to  justify 
a  recovery  under  the  pleadings. 

2nd.  That  there  is  a  variance  between  the  alle- 
gations and  the  proof. 

3rd.  That  no  recovery  can  be  had  for  any  alleged 
cause  set  forth  in  the  amendment  of  the  year  1907 
to  Section  1970  of  the  Civil  Code  of  California. 

4th.  That  the  defendant  in  error  was  injured 
l)y  the  ordinary  risks  of  the  business  which  he  had 
assumed. 

5th.  That  defendant  in  error  was  guilty  of  con- 
tributory negligence. 
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(itli.  That  any  injury  suffered  by  defendant  in 
error  was  caused  by  the  negligence  of  a  fellow  ser- 
vant or  fellow  servants  employed  by  plaintiff  in 
error  in  the  same  general  business. 

Excepted  to  as  Defendant's  EXCEPTION  NO.  10. 

IV. 

Error  of  Circuit  Court  in  giving  to  the  jury  over  the 
objection  of  plaintiff  in  error  the  following  instruction: 

I  instruct  you  that  if  you  find  from  a  preponder- 
ance of  the  evidence  that  at  the  time  plaintiff  was  in- 
jured that  he  was  occupying  the  position  that  the  duty 
of  his  employment  required  him  to  occupy,  and  you 
further  find  from  such  evidence  that  the  defendant 
was  negligent  for  the  reason  alleged  in  the  com- 
plaint, in  not  furnishing  or  providing  a  reasonably 
safe  or  suitable  "Tommy  Moore"  strap,  and  that 
such  negligence,  if  such  you  so  find,  directly  or  proxi- 
mately contributed  to  the  injuries  plaintiff  com- 
plains of,  and  the  plaintiff  was  not  aware  of  such 
defective  condition  of  said  "Tommy  Moore"  strap, 
if  such  condition  you  find  existed,  then  unless  plain- 
tiff through  negligence  contributed  to  such  injury, 
your  verdict  must  be  for  the  plaintiff. 

Excepted  to  as  Defendant's  EXCEPTION  NO.  17. 

V. 

Error  of  Circuit  Court  in  giving  to  the  jury  over  the 
objection  of  plaintiff  in  error,  the  following  instruction: 

In  addition  to  these  instructions,  I  will  give  you 
the  following:  An  employer  js  not  bound  to  in- 
demnify his  employee  for  loss  suffered  by  the  latter 
in  consequence  of  the  ordinary  risks  of  the  business 
in  which  he  is  employed-  nor  in  consequence  of  the 
negligence  of  another  person  employed  by  the  same 
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employer  in  the  same  general  business,  provided 
nevertheless  an  employer  shall  be  liable  for  such 
iniury  when  the  same  results  from  the  wrongtul 
act  neglect  or  default  of  any  agent  or  officer  ot 
sucli  employer  superior  to  the  employee  mjured,  or 
a  person  employed  by  such  employer  havmg  the 
right  to  control  or  direct  the  services  of  such  em- 
l)loyee  injured. 
Excepted  to  as  Defendant's  EXCEPTION  NO.  28. 

VI. 

Error  of  Circuit  Court  in  giving  to  the  jury  over  the 
objection  of  plaintiff  in  error,  the  following  instruction : 
The  evidence  in  this  case  shows  without  any  con- 
flict that  if  there  was  any  negligence  in  the  con- 
struction or  use  of  this  "Tommy  Moore"  strap, 
that  it  was  the  negligence  of  the  foreman  of  the 
crew  there,  Gordon,  and  for  that  negligence,  if 
there  was  any,  the  defendant  would  be  responsible. 

Excepted  to  as  Defendant's  EXCEPTION  NO.  29. 

VII. 

Error  of  Circuit  Court  in  refusing  to  give  to  the 
jury  at  the  request  of  plaintiff  in  error,  the  requested 
instruction,  as  follows: 

I  charge  you  that  it  is  the  duty  of  an  employer 
to  exercise  ordinary  care  to  furnish  a  place  to  work 
and  appliances  reasonably  safe  and  suitable  for  the 
use  of  his  employees.  But  this  duty  has  its  reason- 
able and  rational  limits,  and  when  the  employer  has 
exercised  ordinary  care  to  furnish  material  reason- 
ably safe  and  suitable  to  be  used  by  his  employees 
in  the  construction  of  appliances  for  the  use  in 
work  the  character  or  place  of  which  necessarily 
changes  as  the  work  progresses,  and  it  is  the  duty 
of    such    employees    to    construct    such    appliances 
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tlioiiiselvos  out  of  siicli  luatcrial  for  sucli  work,  tluMi 
under  such  ciicumstances,  the  duty  of  exercising 
reasonal)le  caie  to  constrnet  such  a])plianc'es  is 
tluit  of  the  employees  and  not  that  of  the  eniph)yers. 
If,  therefore'  in  tliis  case  you  find  from  the  evi- 
dence tliat  tlie  defendant  did  exercise  ordinary 
care  in  furnishing  reasonably  safe  and  suitable  ma- 
terial for  the  construction  of  "Tommy  Moore" 
straps,  to  be  used  by  its  employees  in  constructing 
such  straps  for  use  in  work,  the  chai'acter  or  ])lace 
of  which  necessarily  changed  as  the  work  pro- 
gressed, and  that  certain  of  such  employees  of  de- 
fendant l)eing  fellow  servants  of  plaintiff  employed 
l)y  the  same  defendant  in  the  same  general  busi- 
ness, did  in  the  course  of  their  duty  construct  the 
"Tommy  Moore"  strap  which  broke  and  injured 
plaintiff,  out  of  the  material  so  furnished  by  defen- 
dant, and  if  you  further  find  that  in  so  construct- 
ing said  strap  said  fellow  employees  of  defendant 
negligently  selected  defective  material  for  such 
construction,  and  that  the  injury  to  plaintiff  was 
caused  solely  by  reason  of  such  negligence  on  the 
])art  of  his  fellow  servants  in  so  negligently  se- 
lecting defective  material  in  the  construction  of 
said  strap,  then  I  charge  you  that  under  such  cir- 
cumstances such  negligence  would  be  the  negligence 
of  fellow  servants  of  plaintilT,  and  your  verdict 
should  be  for  defendant. 

Excei)ted  to  as  Defendant's  EXCEPTION  NO.  38. 

VIII. 

Error  of  Circuit  Court  in  refusing  to  give  to  the  jury 
at  the  request  of  plaintiif  in  error,  the  requested  in- 
struction as  follows: 

I  charge  you  that  while  it  is  the  duty  of  the 
employer  to  provide  a  reasonably  safe  place  for  em- 
]>loyees  to  work,  including  the  maintenance  of  the 
l)lace  in   such   reasonably   safe  condition,   neverthe- 
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less,  sneli  duty  of  maintenance  is  not  so  absolute  as 
to  charge  the  employer  with  lialnlity  for  injuries  to 
employees  resulting  from  the  place  becoming  un- 
safe through  the  negligent  performance  of  the  work- 
there  carried  on. 

I  further  charge  you  that  the  duty  of  an  employer 
to  provide  a  safe  place  is  dependent  upon  the  char- 
acter of  the  work  to  be  done  there,  and  when  that 
work  is  one  of  construction  or  reconstruction,  the 
risks  which  are  incident  to  such  places  and  kinds  of 
work  are  assumed  by  the  employees  there  employed. 

Excepted  to  as  Defendant's  EXCEPTION  NO.  39. 

IX. 

Error  of  Circuit  Court  in  refusing  to  give  to  the 
jury  at  the  request  of  plaintiff  in  error,  the  requested 
instruction,  as  follows : 

I  instruct  you  as  a  matter  of  law  that  under  the 
pleadings  and  the  evidence  in  this  case,  Gordon, 
Laird  and  Carey  were  fellow  servants  of  plaintiff 
employed  by  the  same  employer  in  the  same  gen- 
eral business,  and  that  the  defendant  is  not  re- 
sponsible for  any  negligence  on  the  part  of  them 
or  any  of  them,  if  the  evidence  discloses  any  such. 

Excepted  to  as  Defendant's  EXCEPTION  NO.  43. 

X. 

Error  of  Circuit  Court  in  refusing  to  give  to  the  jury 
at  the  request  of  plaintiff  in  erroi',  the  requested  in- 
struction as  follows: 

I  instruct  you  that  under  all  the  evidence  in  this 
case  your  verdict  must  be  in  favor  of  the  defendant. 

Excepted  to  as  Defendant's  EXCEPTION  NO.  44. 
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XL 

Error  of  C'ii'ciut   Court  in  eiitei'iiig-  judginent  herein. 
Excepted  to  as  Defendant's  EXCEPTION  NO.  45. 

XII. 

And  plaintiff  in  error  specifies  that  the  evidence  was 
insufficient  to  justify  the  verdict,  in  that  it  appears 
that  none  of  the  injuries  alleged  to  have  been  suffered 
by  defendant  in  error  were  directly  or  proximately,  or 
at  all  caused  by,  or  resulted  from,  the  alleged  acts,  or 
omissions  on  the  part  of  the  plaintiff  in  error  charged 
in  the  complaint,  but  that  it  appears  on  the  contrary 
that  said  injuries  were  brought  on  defendant  in  error 
by  his  own  acts,  and  by  the  acts  of  other  persons 
than  this  plaintiff  in  error. 

ARGUMENT. 

The  cause  of  action  alleged  in  the  amended  complaint 
is  manifestlj^  a  cause  of  action  resting  upon  the  general 
and  common  laiv  liability  of  master  and  servant.  In  fact 
it  would  be  difficult  to  conceive  of  language  which  would 
more  directly  rest  a  cause  of  action  on  the  general  and 
common  law  liability  of  master  and  ser^'^ant  than  that 
contained  in  the  amended  complaint  in  this  action. 

It  appears  from  the  testimony  without  contradiction 
that  plaintiff  in  error  had  fully  complied  with  its  duty 
in  exercising  ordinary  care  to  furnish  reasonably  safe 
and  suitable  material  out  of  which  the  employees  them- 
selves were  to  make  the  "Tommy  Moore"  straps.  The 
fact  that  Gordon,  a  fellow  servant,  though  superior  in 
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rank,  eommiited  a  negligent  act  in  selecting  a  defective 
cable  when  there  were  ample  brand  new  cable  on  hand, 
available  for  that  purpose,  cannot  under  the  pleadings 
affix  any  liability  upon  the  plaintiff  in  error. 

The  learned  trial  Judge  appreciated  the  strength  of 
the  evidence  upon  this  point  as  appears  from  the  in- 
structions given  by  him  and  embodied  in  No.  29  of  the 
specifications  of  error  of  law  as  follows : 

The  evidence  in  this  case  shows  without  any  con- 
flict that  if  there  was  any  negligence  in  the  con- 
struction or  use  of  the  "Tommy  Moore"  strap,  that 
it  was  the  negligence  of  the  foreman  of  the  crew 
there-  Gordon,  and  for  that  negligence,  if  there  was 
any,  the  defendant  would  be  responsible. 

This  instruction  which,  it  is  submitted,  was  clearly 
erroneous  as  to  the  law  applicable,  yet  nevertheless, 
shows  that  the  Court's  view  of  the  effect  of  the  testimony 
was  similar  to  that  herein  presented. 

We  submit  that  this  particular  instruction  of  the 
Court,  clearly  erroneous  under  the  pleadings  in  this 
case,  as  we  contend,  left  the  jury  no  option  whatever, 
l)ut  required  them  to  find  a  verdict  in  favor  of  the  de- 
fendant in  error,  inasmuch  as  all  the  testimony  clearly 
showed  that  the  only  negligence  was  that  of  Gordon  in 
selecting  a  defective  cable  out  of  which  to  make  the 
strap,  instead  of  a  suitable  and  safe  piece  out  of  the 
abundance  furnished  by  the  plaintiff  in  error  for  his 
use. 

The  rule  is  well  settled  that  when  the  employer  has 
exercised  ordinary  care  to  furnish  material  reasonably 
safe  and  suitable  to  be  used  by  his  employees  in  the 
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construcl  11)11  of  ai^pliances  for  use  in  work,  the  cliar- 
acter  or  place  of  wliicli  necessarily  changes  as  the  work 
progresses,  and  it  is  the  dnty  of  sucii  employees  to 
construct  such  a])plianccs  themselves  out  of  such  ma- 
terial for  such  work,  the  duty  of  exercising  reasonable 
care  to  construct  such  appliances  is  that  of  the  em- 
ployees, and  not  of  the  emi)loyer. 

In  the  case  of  Leishman  vs.  Union  Iron  Works, 
148  Cal.  274,  it  was  the  duty  of  the  foreman  of  the 
molding  department  to  furnish  the  molders  with  cer- 
tain "plates"  to  be  used  in  manufacturing  moldings 
for  casting  piston  rings.  The  defendant  furnished  for 
use  of  such  foreman  "plates"  other  than  the  one  se- 
lected by  tlie  foreman  at  the  time  of  the  injury,  anti 
it  was  the  duty  of  the  foreman  to  select  such  "plates" 
as  were  }>roiier  for  the  job. 

The  testimony  showed  that  the  injury  in  question 
might  have  been  caused  by  the  selection  by  the  fore- 
man of  a  "plate"  in  a  dangerous  condition  Iw  reason 
of  rust.     It  was  held : 

There  can  be  no  doubt  but  that  the  settled  rule 
is  that  an  employer  must  provide  his  employees 
with  safe  appliances  with  which  to  do  the  work 
for  which  they  are  engaged;  that  he  must  keep 
such  appliances  in  reasonal)ly  safe  condition,  and 
that  this  is  a  personal  obligation  which  cannot  be 
delegated  so  as  to  relieve  the  em])loyer  from  lia- 
bility in  not  having  done  so.  But  there  is  no  |)0si- 
tive  duty  incumbent  upon  an  employer  to  furnish 
such  a])])liances  to  do  the  work  as  comi)leted  in- 
struments, tie  may  supply  suflicient  and  suitable 
materials  to  the  employees  themselves  out  of  which 
the  appliances  with  which  they  are  to  work  are  to 
be    constructed    and    adjusted    by    them,    in    which 
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ease  the  general  rule  that  safe  appliances  shall  be 
furnished  by  the  employer— that  is,  that  efficient 
and  complete  appliances  shall  be  furnished  by  hira 
— has  no  application.  His  obligation  to  his  em- 
ployees as  far  as  furnishing  such  appliances  is  con- 
cerned is  satisfied  when  he  furnishes  suitable  ma- 
terials with  which  to  construct  them,  and  under  the 
terms  of  the  contract  of  emplo^mient,  either  ex- 
press or  implied,  the  employees  themselves  are  to 
do  the  constructing.  In  that  event  the  employer  is 
not  liable  for  an  injury  through  a  defect  in  the 
construction  or  adjustment  of  such  appliances. 

See  also  Burns  vs.  Sennett,  99  Cal.  363. 

Kerrigan  vs.  Rij.  Co.,  138  Cal.  511. 

In  the  case  of  Callan  vs.  Bull,  113  Cal.  593,  it  is  held 

that 

A  superintendent  employed  by  the  contractor  to 
represent  him  in  the  work  is  his  vice-principal  or 
agent  as  respects  the  furnishing  of  suitable  appli- 
ances which  it  is  the  emj^loyer's  duty  to  furnish; 
but  where  the  appliances  are  to  be  constructed  or 
adjusted  by  the  servants  themselves  out  of  materials 
furnished  by  the  employer,  all  of  the  employees, 
including  the  sui)erintendent,  are  fellow  servants, 
irrespective  of  rank,  as  to  any  defect  or  negligence 
in  their  construction  or  adjustment,  and  the  em- 
ployer is  not  liable  for  such  defect  or  negligence. 

To  the  same  effect  see  American  Bridge  Company  vs. 
Seeds,  144  Fed.  R.  605. 

PURPOSE,  SCOPE  AND  EFFECT  OF  SECTION  1970 
OF  THE  CIVIL  CODE  AND  AMEND- 
MENTS THERETO. 

Prior  to  the  amendment  of  1907  to  Section  1970  of 
the  Civil  Code  of  the  State  of  California,  the  provi- 
sions  of   this   section   were   simply   declaratory   of   the 
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master's  coiiinioii  law  lial»ilily  that  cxislc;!  at  that  time 
by    judicial    docisiods. 

Coscirovi'    vs.    Souilicni    Pacific    R.    //.    Co.,    88 
"(^al.  360-367. 

Not  only  in  the  State  of  California,  l)ut  in  i)i-a('tically 
all  of  the  States,  so  far  as  onr  research  lias  gone,  the 
liahility  of  tlie  master  was  declared  by  judicial  de- 
cisions as  existing  at  common  law  to  the  same  extent 
as  appears  in  Sections  1970  and  1971  of  the  Civil  Code, 
and  under  the  doctrine  recognized  and  a])proverf  hj  an 
unbroken  line  of  judicial  decisions  of  all  the  courts  of 
the  land,  the  master  was  clearly  not  liable  for  the 
negligence  of  a  fellow  servant,  in  tlie  same  general  busi- 
ness. 

This  doctrine  has  been  so  clearly  establislied  that  it 
is  unnecessary  to  cite  any  authorities  at  this  time. 

By  the  enactment  or  ado})tion  of  Section  1970  of  the 
Civil  Code  of  the  State  of  California  as  originally 
adopted  there  was  but  carried  into  statute  the  pre- 
vious and  then  prevailing  common  law  rule  as  promul- 
gated by  the  judiciary  of  this  country,  that  the  master 
is  not  liable  for  the  negligence  of  a  fellow  servant. 

So  when  Section  1970  of  the  Civil  Code  was  originally 
enacted,  so  far  as  this  State  is  concerned,  it  was  merely 
declaratory  of  the  connnon   law  that  prevailed. 
Jiidd  vs.  Lefts,  158  Cal.  363. 

Tn  the  year  1907,  said  section  was  amended  to  i"ead 
as  it  is  at   the  ])resent  time. 

In  England  in  1880,  and  sul)se(iuent  to  that  time 
in  a  great  many  States  of  the  Union,  laws  were  i)assed, 
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known  as  the  Employer's  Liability  Acts,  and  various 
State  Acts  having  for  their  foundation  tlie  original 
English  Act  of  1880,  and  the  construction  so  far  as 
those  acts  are  concerned  lias  been  uniform  to  the  effect 
that  the  doctrine  of  fellow  servant  was  modified  by 
those  acts,  and  that  neiv  causes  of  action  were  therehij 
created,  to  the  extent  of  the  enumerated  instances  speci- 
fied in  the  respective  acts.  In  these  Liability  Acts, 
causes  of  actions  are  given  to  various  named  persons 
and  classes  of  persons  therein  enumerated. 

The  amendment  of  1907  to  Section  1970  of  the  Civil 
Code  of  California  seems  to  have  been  borrowed  from 
the  Employer's  Liability  Act  of  the  State  of  Missis- 
sippi, and  more  nearly  resembles  it  than  any  other  act 
we  have  been  able  to  find,  and  in  interpreting  that  act 
the  Supreme  Court  of  Mississippi  in  the  case  of  Bussie 
vs.  Gulf  &  S.  I.  B.  Co.,  31  Southern  213,  uses  this  lan- 
guage : 

It  was  left  for  the  framers  of  the  Constitution  of 
1890  to  accomplish  this  greatly  needed  change; 
and  Section  193  of  the  Constitution  which  created 
for  the  first  time  in  this  State,  new,  wholly-new 
rights  and  causes  of  action  never  existing  before, 
effected  this  change.  It  is  indispensable  to  under- 
stand that  Section  193  did  create  the  rights  and 
causes  of  action  it  provided  for  (72  Mississippi  16). 
It  provides  that  as  to  employees  injured  by  the 
negligence  of  fellow  servants,  of  the  class  de- 
scribed in  Sec.  193  there  should  exist  thereafter,  as 
there  had  never  done  before,  these  causes  of  action. 

In  Mobile  J.  &  A'.  B.  Co.  vs.  Hicks,  46  Southern  366, 
the  Supreme  Court  of  Mississippi  in  speaking  of  the 
scope  and  effect  of  Section  193  of  the  Constitution  of 
that  State  held: 
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Section  193  was  intended  primarily  for  the 
benefit  of  the  injured  employee.  Rights  of  actions 
which  were  unknown  before  were  created  for  the 
benefit  of  certain  employees  of  railroads. 

Again  at  page  368  of  the  same  case  the  Court  held: 

"We  think,  however,  that  this  Court  will  stand  by 
the  theory  carefully  defined  in  the  Bussie  case; 
that  it  will  continue  to  treat  Section  193  of  the 
Constitution  as  being  the  originator  of  certain 
causes  of  action,  the  employment  of  which  must 
be  developed  by  legislation  formed  for  that  specific 
purpose;  that  it  did  not  create  these  causes  of  ac- 
tion with  the  intention  that  they  should  be  hence- 
forth treated  as  belonging  to  the  same  class  with 
all  other  causes  of  action  for  personal  injuries. 
This  Court  has  in  the  White  and  Bussie  cases  ex- 
jDressly  decided  that  the  said  section  creates 
''causes"  of  action,  and  that  these  causes  of  action 
were  wholly  unknown  before.  It  is  not  held  that 
the  said  section  simply  abolishes  defenses  to  actions 
which  could  he  maintained  theretofore.  The  causes 
themselves  ivere  created.     (Italics  ours). 

In  the  case  of  White  vs.  Louisville,  N.  0.  &  T.  Rij.  Co., 

16  Southern,  248,  after  reciting  the  facts  of  the  case  the 

Court  uses  this  language : 

The  ground  of  liability  is  the  common  law  duty 
of  the  apellee  to  provide  safe  machinery  and  ap])li- 
ances  for  its  employees.  The  remedy  to  enforce 
this  liability  in  favor  of  appellant,  in  tlie  case  made 
in  this  record,  is  based  properly  on  Section  663, 
Code  1892.  The  negligence  alleged  is  not  the  negli- 
gence of  a  co-employee,  but  the  negligence  of  the 
company  itself.  The  Hunter  case,  70  Miss.  471,  12 
South.  482,  therefore  does  not  apply.  The  ground  of 
liability  on  which  this  case  is  rested  existed  before 
the  Constitution  of  1890  and  is  wholly  independent 
of  it.  That  instrument  did  not  take  away  any  exist- 
ing ground  of  liability;  it  added  new  ones  thereto- 
fore denied  by  our  laws. 
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We  contend,  therefore,  that  the  amendment  of  1907 
to  Section  1970  of  the  Civil  Code  of  the  State  of  Cali- 
fornia merely  creates  new  and  additional  liabilities  on 
the  part  of  the  master.  Liabilities  resting  solely  on  the 
statnte  and  constituting  new  causes  of  action  in  favor 
of  the  servant. 

These  new  liabilities  are  purely  creatures  of  the 
statute. 

It  is  to  these  extended  and  enlarged  liabilities  that 
the  Legislature  applied  and  clearly  intended  to  apply 
the  remedy  therein  provided  for  cases  wherein  injury 
or  death  results  by  reason  of  the  enlarged  and  statutory 
liabilities  of  the  master  for  the  negligence  of  the  fellow 
servants  in  the  particular  instances  enumerated  in  the 
amendment. 

In  considering  the  Liability  Acts  the  Courts  have  uni- 
formly abided  by  the  theory  that  the  purpose  of  such 
acts  was  simply  to  enlarge  the  liability  of  the  master 
and  extend  the  rights  of  the  servant,  and  that  those 
acts  when  construed,  should  be  interpreted  in  the  light 
of  that  purpose  and,  unless  such  result  was  absolutely 
inevitable,  should  not  be  construed  as  in  any  way  taking 
from  the  employees  any  of  the  rights  and  remedies  that 
existed  at  the  time  of  their  passage  under  the  general 
law. 

Plainly  the  amendment  of  1907  to  Section  1970  of  the 
Civil  Code  is  an  introduction  in  this  State  for  the  first 
time  of  any  Employer's  Liability  Act.  At  the  time  of  its 
adoption,   if  an   employee   suffered   injuries   under   the 
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same  state  of  facts  as  alleged  in  tlie  ('o)ii])Iaint  in  tliis 
action,  an  action  could  liave  been  maintained  hy  liim 
under  Section  11)70  of  the  Civil  Code  as  it  stood  prior 
to  the  amendment  of  11)07, 

Unless  the  une(|uivocaI  mandate  of  tlie  amendment  so 
demands  the  rights  and  remedies,  arising  out  of  tlie  re- 
lation of  master  and  servant,  in  force  and  effect  at  the 
time  of  its  enactment,  should  not  be  held  to  have  been 
abrogated  or  wiped  from  our  laws.  This  is  particularly 
true  in  view  of  tlie  evident  purpose  of  the  Employer's 
Liability  Act  in  extending  and  not  restricting  the  rights 
of  the  employee  and  the  consequent  and  logical  con- 
elusion  that  no  construction  thereof  should  receive  judi- 
cial sanction  which  would  to  any  extent  interfere  with 
or  prejudice  any  of  the  rights  and  remedies  theretofore 
existing  on  behalf  of  the  employee  or  his  survivor  unless 
positively  demanded  by  plain  and  unambiguous  legisla- 
tive command. 

Therefore,  as  the  law  stands  to  day,  an  action  for  per- 
sonal injuries  may  be  predicated  upon  two  distinct  bases 
or  theories  as  warranted  by  the  facts,  viz: 

1st.  Upon  the  general  or  common  law  as  to  the  pri- 
maiy  duty  of  the  master  to  his  servants,  and  which 
duties  he  must  perform,  are  to  furnish  such  servants 
with  suitable  machinery  and  appliances  with  which  the 
services  are  to  be  performed ;  to  afford  them  reasonably 
safe  places  in  which  to  perform  their  labor  and  to  use 
due  care  in  tlie  selection  of  fit  and  competent  fellow- 
employees  under  Section  11*71  of  llie  Civil  (\)de,  or 
under   that    portion    of   Section    11)70   Civil    Code   which 
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makes  the  employer  liable  when  tlie  negligence  causing 
the  injury  was  committed  in  the  performance  of  a  duty 
the  employer  owes  by  law  to  the  employee,  or  where  he 
lias  neglected  to  use  ordinary  care  in  the  selection  of 
the  culpable  employee. 

Skelton  vs.  Pacific  L.  Co.    140  Cal.  507 
Callan  vs.  Bull  113  Cal.  593. 
Donnelly  vs.  San  Francisco  Bridge  Co.  117  Cal. 
417. 

2nd.  Upon  the  statutory  grounds,  that  the  employer 
shall  be  liable  for  such  injury  when  the  same  results 
from  the  wrongful  act,  neglect,  or  default  of  any  agent 
or  officer  of  such  employer,  suj^erior  to  the  employee  in- 
jured, or  of  a  person  employed  by  such  employer  having 
the  right  to  control  or  direct  the  services  of  such  em- 
ployee injured  as  now  specified  in  Section  1970  of  the 
Civil  Code. 

Our  contention  is  that  in  order  to  base  or  predicate  a 
cause  of  action  on  any  of  the  statutory  grounds  con- 
tained in  the  amendment  of  1907  to  Section  1970  of  the 
Civil  Code,  to-wit: 

That  the  employer  shall  be  liable  for  such  injury 
when  the  same  results  from  the  wrongful  act,  neglect 
or  default  of  any  agent  or  officer  of  such  employer, 
superior  to  the  employee  injured,  or  of  a  person 
employed  by  such  employer  having  the  right  to  con- 
trol and  direct  the  services  of  such  employee 

it  is  necessarj^  to  allege  and  set  forth  in  the  complaint 

facts    which    bring    him    within    the    provision    of    the 

amendment  upon  which  he  relies. 

As  stated  earlier  in  this  brief,  the  complaint  in  this 
action  states,  and  only  states  a  cause  of  action  based 
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or  i)redicated  on  the  general  or  common  law   liability 
of  the  master  to  his  servant. 

It  does  not  even  attempt  to  state  a  cause  of  action 
based  on  or  predicated  on  the  statutory  liability  as  laid 
down  in  Section  1970  of  the  Civil  Code,  and  especially 
on  that  portion  of  said  section  wherein  it  gives  to  the 
injured  employee  a  cause  of  action  for  "an  injury  which 
resulted  from  the  wrongful  act,  neglect  or  default  of  any 
agent,  or  officer  of  such  employer,  superior  to  the  em- 
ployee injured,  or  of  a  person  employed  hy  such  em- 
ployer having  the  right  to  control  and  direct  the  services 
of  such  employee  injured." 

It  is  an  elementary  principle  of  law  that  "where  a 
party  relies  for  recovery  upon  a  special  statute  creating 
a  liability  where  none  existed  before  he  must  set  forth 
in  ordinary  and  concise  language  a  statement  of  facts 
showing  his  right  to  recover  tinder  the  statute." 

Kelly  vs.   Northern  Pacific  R.   Co.   88   Pacific 
Eep.  1009. 

Union  Pacific  R.  R.  Co.  vs.   Wyler  158  U.   S. 

987. 

Fountain  vs.  Southern   Pacific  R.  Co.  54   Cal. 

645. 
Indianapolis  k  G.  R.  T.  Co.    vs.  Foreman   69 

N.   E.   676. 

American    Rolling    Mill    Co.    vs.    Hullinqcr    69 
N.  E.  460-2. 

Austin  vs.  Goodrich  49  N.  Y.  266,  31  Cyc.  115, 
and  cases  cited. 

The  case  of  Kelly  vs.  Northern  Pacific  R.  Co.,  above 

cited,  was  a  case  identical  in  principal  with  the  case  at 
bar. 
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There  the  complaint  in  substance  alleged  that  the  de- 
fendant company  so  negligently  managed,  operated  and 
run  its  cars  as  to  cause  plaintiff  to  be  thrown  off  and 
injured. 

On  the  trial  the  plaintiff  sought  to  prove  that  he 
was  injured  through  the  carelessness  and  negligent  acts 
of  an  engineer  in  the  operation  of  the  engine  with 
which  they  were  working. 

The  defendant  thereupon  interposed  the  following 
objection : 

I  object,  upon  the  ground  that  under  the  plead- 
ings in  this  case  no  proof  can  be  offered  of  any 
alleged  negligent  actions  of  the  engineer  in  operat- 
ing the  engine  attached  to  this  string  of  cars,  for 
the  reasons,  first,  that  the  pleadings  here  alleged 
negligence,  not  on  the  part  of  any  employee  of  the 
company  defendant,  but  only  negligence  on  the 
part  of  the  defendant  company  itself  causing  the 
injury  to  the  plaintiff;  second,  for  the  reason  that 
to  show  negligence  on  the  part  of  the  engineer 
would  be,  at  common  law,  to  defeat  the  right  of 
recovery,  because  it  would  be  barred  as  being  the 
negligence  of  a  fellow  servant;  and  this  complaint 
will  not  warrant  a  recovery  upon  the  statutory 
cause  of  action  afforded  by  the  act  of  1905,  the 
so-called  Fellow-Servant  Act,  for  the  reason  that 
it  does  not  in  terms  aver  an  essential  element  of 
said  statutory  right,  viz:  that  the  negligence  of  some 
employees  of  the  defendant  engaged  in  the  opera- 
tion of  the  railway;  also,  in  connection  with  the 
statement  of  counsel  that  negligence  of  the  engineer 
was  proposed  to  be  proved,  you  cannot  show  fault 
of  the  engineer  under  either  act  of  1905,  or  the  so- 
called  Fellow-Servant  Act  of  1903,  because  each 
of  these  acts  gives  now  an  exceptional  statutory 
right,  and  that  right  is  dependent  upon  the  neglect 
being  that  of  some  other  servant  or  employee  under 
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the  act  of  IIM)."),  oi-  lliat  of  the  engineer  and  other 
emiiiiernted  })eisons  under  the  act  of  1903,  and  to 
recover  under  the  statute,  there  nuist  be  an  aver- 
ment that  the  neglect  relied  upon  and  ])roposed  to 
he  inoved  was  that  of  another  employee,  if  under 
the  aet  of  1905,  or  the  engineer  if  under  the  act 
of  J  903. 

The  tiial   Court   sustained  the  objection. 

In  affirming  the  ruling  of  the  trial  Court,  tlie  Su- 
preme Court  of  Montana  stated: 

When  tested  by  the  rules  of  pleading,  we  think 
it  is  evident  that  this  action  is  not  predicated  ui)on 
any  of  the  provisions  of  the  employers'  liability 
acts  of  this  State;  for  the  rule  is  well  settled  that, 
when  a  party  in  his  pleading  seeks  to  avail  himself 
of  the  benefits  of  a  statute,  he  is  required  by  the 
averments  thereof  to  bring  himself  fully  within 
the  provisions  of  the  statute  upon  which  he  relies. 
Indianapolis,  etc.,  Co.  vs.  Foreman  162  Ind.  85,  69 
N.  E.  669,  102  Am.  St.  Rep.  185.  A  complainant 
who  seeks  to  base  an  action  on  any  of  the  pro- 
visions of  the  employers'  liability  act  must  by  posi- 
tive and  direct  averment  of  facts  show  that  the 
action  falls  within  the  particular  provision  on  which 
he  relies. 

In  order  to  settle  the  rule  in  this  State,  we  de- 
cide that,  when  a  party  relies  for  recover}^  upon  a 
s])ecial  statute  creating  a  lial)ility  where  none  ex- 
isted before,  he  must  set  forth  in  ordinary  and 
concise  language  a  statement  of  facts  showing  his 
right  to  recover  under  the  statute. 

The  case  of  Union  Pacific  R.  Co.  vs.  Wi/ler  cited  above 
was  also  a  similar  case  and  in  deciding  that  case  Mr. 
.Justice  White,   who  delivered   the   opinion,   states: 

ir,  liowever,  he  commences  his  action,  and  re'ies 
u]>on  his  common  law  right,  we  do  not  think  he 
can  amend   his  common   law  declaration   bv   setting 
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out  the  statute,  and  relying  upon  that  for  his  right 
to  sue  and  for  his  recovery.  In  this  case  the 
original  declaration  was  founded  upon  the  common 
law  right.  Nothing  was  even  intimated  therein  to 
the  effect  that  he  relied  upon  the  statute.  Accord- 
ing to  the  decision  in  Exposition  Cotton  Mills  vs. 
Western  &  A.  R.  Co.  and  cases  cited  therein,  made 
this  term,  83  Ga.  441,  this  amendment  would  have 
added  a  new  and  distinct  cause  of  action. 

It  required  the  i)leading  of  the  statute  to  give 
them  any  vitality  at  all.  As  we  have  seen,  that 
statute  is  not  mentioned  or  intimated  in  the  orig- 
inal declaration,  and  hence  to  have  allowed  the 
amendment  offered,  would  have  been  allowing  the 
introduction  of  a   new  cause  of  action. 

Citing  83  Ga.  659;  69  Ga.  47;  108  111.  91;  85  N.  C. 
156;  59  Tex.  615;  43  N.  J.  L.  430;  11  Kas.  176  and  107, 
III.  340. 

Quoting  further  from  the  same  opinion: 

The  question  then  is,  does  the  second  amended 
petition  state  a  new  cause  of  action,  so  as  to  amount 
to  a  departure?  In  examining  this  question  we 
must  bear  in  mind  what  is  the  common  and  gen- 
eral law  governing  the  relation  of  master  and  ser- 
vant which  prevails  also  in  Missouri,  By  this  law 
a  servant  cannot  recover  from  a  common  master 
for  injuries  suffered  from  the  negligence  of  a  fel- 
low servant. 

However,  where  the  master  knowingly  employs 
an  incompetent  servant,  or  when  he  keeps  a  ser- 
vant in  his  employ  after  he  has  acquired  knowledge 
of  his  incompetency,  he  is  liable  for  damages  caused 
to  a  fellow  servant  resulting  from  such  incompe- 
tency. The  statute  of  the  state  of  Kansas  which 
makes  employers  operating  a  railroad  liable  to  one 
servant  for  the  neglect  of  another  without  regard 
to    the   rule   of   incompetency   as   above    stated,    is 
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cloarly  in  derogation  of  the  general  law,  wliicli,  as 
we  have  said,  prevails  in  Missouri  where  the  action 
was  originally  brought. 

The  first  petition  manifestly  proceeded  exclusively 
on  that  part  of  the  general  rule  which  holds  the 
master  liable  who  with  knowledge  employs  or  re- 
tains an  incompetent  servant.  It  made  no  reference 
to  the  Kansas  statute,  and  did  not  directly  aver 
negligence  on  the  part  of  the  fellow  servant,  except 
in  so  far  as  this  might  be  inferred  from  the  aver- 
ment of  his  incompetency     *     *     * 

It  seems  impossible  to  conceive  of  language  which 
could  more  directly  rest  the  cause  of  action  on  the 
general  or  common  law  of  master  and  servant  *  *  * 

A  suit  based  upon  a  cause  of  action  alleged  to 
result  from  the  general  law  of  master  and  servant 
was  not  a  suit  to  enforce  an  exceptional  right  given 
by  the  law  of  Kansas,  If  the  charge  of  incompe- 
tency in  the  first  petition  was  not  per  se  a  charge 
of  negligence  on  the  part  of  the  fellow  servant, 
then  the  averment  of  negligence,  apart  from  the 
incompetency  was  a  departure  from  fact  to  fact, 
and,  therefore,  a  new  cause  of  action.  Be  this  as 
it  may,  as  the  first  petition  proceeded  under  the 
general  law  of  master  and  servant,  and  the  second 
petition  asserted  a  right  to  recover  in  derogation 
of  that  law,  in  consequence  of  the  Kansas  statute, 
it  was  a  departure  from  law  to  law. 

In  the  case  of  Indianapolis  &  G.  B.  T.  Co.  vs.  Fore- 
wan  69  N.  E.  67G,  it  is  stated: 

It  is  a  well  settled  rule  that  when  a  party  seeks 
the  benefit  of  a  statute  he  must  by  averment  and 
proof  bring  himself  within  its  provisions. 

In  American  Rolling  Mill  Co.  vs.  Ihdliuger  GO  N.  E. 
460,  at  page  462,  the  Court  states: 
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As  to  the  sufficiency  under  tlie  employers'  liability 
act  the  general  rule  is  that,  if  a  person  seeks  to 
maintain  an  action  under  a  statute,  he  must  state 
specially  every  fact  requisite  to  enable  the  Court  to 
judge  whether  he  has  a  cause  of  action  under  the 
statute. 

In  Austin  vs.  Goodrich  49  N.  Y.  266,  it  is  stated: 

Where  one  seeks  to  maintain  an  action  under  a 
statute  it  is  a  sound  and  well  settled  rule  of  plead- 
ing that  he  must  state  specially  every  fact  requisite 
to  enable  the  Court  to  judge  whether  he  has  a  cause 
of  action  arising  under   the   statute. 

In  Fountain  vs.  Southern  Pacific  R.  Co.,  54  Cal. 
()45,  it  is  held: 

Where  the  non-performance  of  a  duty  imposed 
by  statute  is  relied  upon  as  the  gravamen  of  the 
action,  the  conditions  in  view  of  which  the  duty  is 
to  be  performed,  must  be  averred. 

In  view  of  the  foregoing  and  numerous  other  au- 
thorities which  we  deem  unnecessary  to  cite,  we  submit 
that  the  cause  af  action  alleged  in  the  amended  com- 
])laint  in  this  case  is  one  resting  entirely  and  solely 
on  the  common  law  liability  of  the  master  to  the  ser- 
vant, and  in  no  manner  nor  by  any  construction  can 
be  claimed  to  be  based  upon  that  portion  of  Section 
1970  included  in  the  amendment  of  1907  whereby  the 
employer  is  made  liable  for  an  injury  when  the  same 
results  from  the  wrongful  act,  neglect  or  default  of 
any  agent  or  officer  of  such  employer,  superior  to  the 
employee  injured,  or  of  a  person  employed  by  such 
employer  having  the  right  to  control  or  direct  the  ser- 
vices of  such   employee   injur ed. 
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Xowliero  in  the  aiiioiukHl  ('()in])laiiit  is  tluTO  any  allc- 
,i;ati()u  or  rofcrenct'  to  the  iiijnry  being  caused  by  tlu> 
wrongful  act,  neglet't  or  default  of  any  agent  or  officer 
of  the  defendant,  superior  to  the  euiph)yee  injured,  or 
of  any  person  einphjvcd  by  such  enii)h)yei'  having  the 
right  to  control  and  (lirei't  the  services  of  the  employee 
iujured. 

In  the  case  of  Broirii  vs.  Ceiifnd  Pdclfic  Railroad  Co. 
68  Cal  173,  it  is  stated: 

In  our  opinion,  the  (juestion  of  the  responsil)ility 
of  a  common  employer  for  the  acts  or  negligence 
of  another  person  employed  in  the  same  general 
business  (Sec,  1970  Civil  Code)  is  not  here  pre- 
sented. The  case  as  jDresented  in  the  complaint 
is  of  alleged  acts  and  omissions  on  the  part  of  the 
defendant  itself,  as  employer  (Sec.  1969  Civil  Code). 
Whether  the  proofs  will  sustain  the  allegations  is 
not  now  for  consideration.  As  against  positive 
allegations  that  the  acts  and  omissions  complained 
of  were  by  the  defendant  we  cannot  presume  that 
they  were  those  of  a  fellow  employee  of  the  de- 
ceased. 

Therefore  the  defendant  had  the  right  to  assume 
and  did  assume  that  plaintiff's  cause  of  action  was 
based  on  the  common  law  liability  of  the  emjjloyer  and 
not  on  any  statutory  liability  for  the  reason  that  no 
facts  were  alleged  which  would  l)ring  his  case  within 
the  statute. 

It  was  contended  by  the  attorneys  for  defendant  in 
error  in  the  case  at  bar  that  a  corporation  can  only  act 
tlii'ongh  its  otificers,  agents  and  servants,  and  tlu'refore 
when  it  is  said  that  defendant  negligently  auil  carelessly 


33 

made  and  constructed  the  "Tommy  Moore  strap,"  the 

inference  is  natural  that  the  person  or  persons  making 

said  strap  was  another  employee   of  defendant. 

The  case   of  Kelli}  vs.  Northern   Pacific  Rif.   Co.,  88 

Pacific  Reporter  1011,  above  cited,  clearly  answers  this 

contention  wherein  it  is  stated: 

To  adoi)t  this  reasoning  would  be  to  lose  sight 
of  the  distinction  between  the  acts  of  a  corpora- 
tion, which  though  performed  b,y  an  agent,  are 
yet  in  law  primarily  the  acts  of  the  principal,  and 
those  other  acts  of  its  agents  which,  though  the 
master  may  be  liable  for  them,  are  yet  primarily 
the  acts  of  the  servant,  and  for  which  the  master 
is  only  liable  on  the  principle  of  respondent  su- 
perior. The  recovery  in  the  one  case  rests  upon 
a  breach  of  primary  duty  on  the  part  of  the  em- 
ployer, and  the  other  upon  the  principle  that  the 
master  is  liable  for  tlie  negligent  acts  of  those  he 
employs  in   the  prosecution   of  his   business. 

Counsel  for  plaintiff  urged  at  the  trial  that  because 
the  Supreme  Court  of  California  had  in  one  or  two 
cases  observed  in  effect  that  the  main  purpose  of  the 
amendment  of  1907  to  1970  Civil  Code  was  to  modify  the 
defense  based  on  the  "fellow  servant  rule,  that  there- 
fore there  was  no  other  purpose  in  its  enactment.  From 
this  they  argue  that  such  amendment  did  not  create  a 
new  cause  of  action. 

That  one  of  the  purposes  of  the  amendment  was  to 
modify  the  "fellow  servant"  defense  in  certain  cases 
may  be  freely  conceded ;  and  when  the  Supreme  Court 
used  the  language  relied  upon,  it  was  s])eaking  of  con- 
ditions involving  the  question  of  defense  and  its  lan- 
guage was  perfectly  aj^propriate  to  the  issues  therein 
involved. 
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Nevertheless,  that  amendment  also  did  create  an 
al)S()hitely  new  right  of  action  where  none  existed  before. 
If  eonnsel  denies  this,  let  them  explain  just  nnder  what 
statute  or  law  their  client  Davis  could  have  a  right  of 
action  against  plaintiff  in  error  for  injui-ies  due  to 
the  negligence  of  liis  fellow  servant  Gordon  as  dis- 
closed by  the  evidence,  in  the  absence  of  the  amend- 
ment of  1907  to  Section  1970,  Civil  Code.  How  wouhl 
they  get  past  the  very  language  of  Section  1970  Civil 
Code  as  it  existed  before  that  amendment,  i.  e.,  "An 
employer  is  not  bound  to  indemnify  his  employee  for 
losses  suffered  by  the  latter  in  consequence  of  the  negli- 
gence of  another  person  employed  by  the  same  em- 
ployer in  the  same  general  business." 

Counsel  also  urged  that  the  case  of  McLain  vs.  DaJd- 
strom  Co.,  reported  in  California  Appellate  Decisions 
No.  736,  is  an  authority  in  favor  of  their  contentions. 
In  that  case  the  complaint  averred  that  the  injury  was 
occasioned  by  defendant's  negligent  acts  performed 
through  a  foreman.  The  Court  held  that  the  designa- 
tion of  the  agent  through  whose  acts  the  negligence 
arose  did  not  detract  from  the  force  of  the  charge  that 
defendant's  negligence  occasioned  the  injury.  Counsel 
must  have  failed  to  observe  that  in  that  case  the  neg- 
ligence alleged  and  proven  was  in  the  performance  of 
the  primary  duty  the  defendant  owed  in  supplying 
reasonably  safe  appliances;  and,  of  course,  this  duty 
could  not  be  delegated.  Therefore,  in  alleging  that  an 
agent  of  defendant  performed  the  negligent  act,  the 
plaintiff  was  simply  giving  defendant  more  information 
than  the  law  required. 
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That  ease  had  no  bearing  npon  a  cause  of  action 
based  on  the  amendment  of  1907  to  Section  1970  Civil 
Code. 

In  view  of  tlie  errors  of  the  trial  Court  hereinbefore 
referred  to,  we  respectfully  submit  that  the  judgment 
should  be  reversed. 

Mahan  &  Mahax, 
Kenneth  Newett,  Jr., 

LiLIENTHAL,      McKlNSTRY     &     RAYMOND, 

Attorneys  for  Plaintiff  in  Error. 
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IN  THE  UNITED  STATES  CIRCUIT  COURT  OE 

APPEALS  EOR  THE  NORTH  JUDICIAL 

CIRCUIT. 

METROPOLITAN  REDWOOD  LUMBER 
COMPANY 

(a  corporation),  Pkwitiff  in  Error. 

(Defendant  below) 

vs. 

HUGH  DAVIS 

Defendant  in  Error. 
(Plaintiff  below.) 

IN  ERROR  TO  THE  CIRCUIT  COURT  OE  THE 

UNITED  STATES  FOR  THE  NORTHERN 

DISTRICT  OF  CALIFORNIA. 


STATEMENT  OF  THE  CASE. 

The  defendant  in  error  prosecutes  this  action  to 
recover  damages  for  personal  injuries  received  while 
at  work,  as  a  laborer  for  the  plaintiff  in  error,  in  the 
logging  woods  of  Humboldt  County. 

It  is  alleged  in  the  complaint  and  admitted  in  the  plead- 
ings that  on  or  about  the  15th  day  of  August,  1910,  and 
for  a  long  time  prior  thereto,  the  plaintiff  in  error  con- 


fluclc'd  l()o-ging- operations  on  lands  nenr  Tl^we  creek  in 
llie  Counly  of  nnm1)oldt.  Slate  of  California;  that  said 
loi^i^ing  operations  consisted  in  cutting"  down  or  fellini:^ 
redwood  and  fir  trees,  converting-  the  same  into  saw  loos 
and  haulinjL^"  or  drai^gino-  the  same  by  means  of  a  wire 
cable  atlcached  to  a  steam  engine,  known  as  a  Compound 
^  arder  Donkey,  to  a  landing,  from  which  said  logs 
were  transported  by  a  railroad  to  a  sa\v  mill  to  be  manu- 
factured into  lumber.  That  said  cable  was  about  one 
and  one-quarter  inches  in  diameter  and  used  for  the 
purpose  of  hauling  one  saw  log  at  a  time  over  and  along 
the  road  or  drag-way  to  the  landing,  a  distance  of  about 
four  hundred  yards.  That  said  road  or  drag-w^ay  con- 
formed to  the  lay  of  the  land  and  has  two  straight 
courses,  to-wit :  the  road  or  drag-way  ran  in  a  straight 
course  from  the  landing,  a  distance  of  about  three  hun- 
dred feet  and  then  turned  at  right  angles  pursuing  the 
last  course  to  the  point  where  the  logs  were  hauled  from. 
That  at  the  point  or  angle  on  the  drag-way  wdiere  the 
two  straight  courses  meet,  there  w^as  placed  a  "Tommy 
Moore"  fastened  to  a  large  stump  by  means  of  a  wire 
rope  called  a  "Tommy  Moore  Strap";  that  the  "Tommy 
Moore"  consisted  of  a  large  iron  or  steel  block  contain- 
ing a  swivel  and  weighing  about  six  hundred  pounds. 
That  the  "Tommy  Moore"  was  so  placed  for  the  purpose 
of  keeping  the  cable  in  position  and  was  used  for  that 
purpr)se.  That  the  cable  passed  through  the  "Tommy 
^foore"  around  the  swivel  therein  contained  and  was 
thereby  held  in  position.  That  the  "Tommy  Moore 
Strap"  consisted  of  a  wnre  rope  about  one  inch  in  diam- 
eter and  about  thirty  feet  in  length,  the  two  ends  of  the 


wire  rope  l^eing  fastened  to  the  "Toniiiiy  Moore"  and 
the  looj)  of  the  wn*e  rope  was  then  placed  over  and 
around  a  redwood  stump  located  on  the  side  of  the  drag- 
way  opposite  the  point  where  the  "Tommy  Moore"  was 
placed.  That  on  or  ahout  the  month  of  May,  1910,  the 
defendant  in  error  was  employed  hy  the  plaintiff  in 
error  as  a  "chasser"  on  said  road  or  drag-way,  and  that 
his  duties  under  such  employment  w^ere  to  take  charge 
of  the  "Tommy  Moore,"  to  tend  to  the  cable  and  signal 
to  the  engineer  who  had  charge  of  the  Compound  Yard- 
er  Donkey,  when  to  stop  and  when  to  start  the  engine, 
while  the  saw  log  was  being  hauled  or  dragged  over  and 
along  the  drag-way  to  the  landing. 

It  is  alleged  in  the  Complaint  and  the  eviden.ce  shows 
that  in  the  performance  of  the  duties  of  his  employment, 
the  defendant  in  error  was  compelled  to  stand  near  the 
stump,  around  wdiich  the  "Tommy  Moore  Strap"  was 
fastened,  in  order  to  give  the  signals  to  his  engineer. 
That  in  order  to  give  the  signals  it  was  necessary  for 
the  defendant  in  error  to  stand  in  a  position  in  plain 
sight  of  the  engineer  and  at  a  point  near  the  drag-way 
where  he  could  have  a  plain  view  of  the  courses  of  the 
road  or  drag- way.  The  testimony  is  conclusive  on  this 
])oint  and  is  as  follows : 

( Defenclant  in  Error)  "If  I  stood  any  further 
than  twelve  feet  I  could  not  see  the  log,  I  might  as 
well  not  be  there  at  all.  I  could  see  the  engineer  at 
the  same  time.  There  was  no  other  place  where  I 
could  have  stood  and  have  seen  the  log  and  the  en- 
gineer and  performed  mv  duties  than  the  ])lace  where 
I  did  stand."     (Tr.  p.  57) 

"The  foreman  told  me  not  to  take  this  position. 


X(»\\  lie  lold  nic  al'lcr  I  had  i^one  down  ihc  road  and 
at  lliat  lime  he  was  attcncHiiL;  to  a  foul  line  when  he 
told  nie  that  1  had  no  Imsiness  there,  that  iii\-  husiness 
was  around  this  side  of  the  stump.  lie  told  nie  that 
1  was  to  he  down  here  to  give  the  signal,  the  engineer 
could  not  see  me  when  I  was  U])  ahove.  He  said  whv 
aren't  you  down  here,  lie  told  me  mv  ])lacc  was  here. 
lie  said  down  here  you  helong.  That  was  hecause 
1  had  to  give  the  signal  to  the  engineer  and  watch  the 
log  at  the  same  time  '■'  '''''  '-'''         lie  said   1 

want  you  down  here.  1  want  you  In-  the  Tommy 
Moore.  Wm  can't  give  the  signal  uj)  there.  *  ''' 
Mr.  Spain  did  not  warn  me  against  standing  too  close 
to  that  stum]).  He  never  warned  me  ahout  standing 
too  close  to  that  stump."  ( Tr.  pp.  C)5-()) 

"I  had  to  he  in  that  position  to  do  my  work.  I 
took  it  because  Spain  told  me  to  and  because  1  had  to 
be  there  any  way,  for  both  reasons.  If  Si)ain  had  not 
told  me  to  I  would  have  taken  that  position  any  way. 
I  took  that  position  before  S]iain  told  me  at  all."  (Tv. 
p.  68.) 

(  Witness  Laird)  "This  road  came  down  the  hill 
at  right  angles  on  the  day  of  the  accident,  as  com- 
pared with  the  landing.  In  other  words,  it  was  right 
straight  n\)  the  hill  from  the  stump.  1  do  not  think  a 
l)erson  could  act  in  the  capacity  the  plaintiff  was  and 
stand  in  any  other  place,  except  at  the  stum]).  There 
was  no  other  place  where  he  could  stand  and  see  up 
the  road,  so  as  to  see  the  log  and  at  the  same  time  see 
the  engineer."  ( Tr.  p.  7S.) 

It  is  alleged  in  the  Comi)laint  and  i)roved  without  con- 
tradiction that  the  ])laintiff  in  error  carelessly  and  neg- 
ligently failed  and  neglected  to  provide  and  maintain 
a  safe  and  suitable  "Toiumy  Moore  Stra])"  and  that  on 
the  15th  day  of  August.  I'JIO.  said  strap  was  in  an  tm- 
safe  and  defective  condition;  that  it  was  unsale,  detec- 
tive and  dangerous;  that  it  was  made  out  of  an  old,  1)adly 


worn,  weak  and  rusty  ca1)le.  and  did  not  possess  suffi- 
cient tensile  strength  to  withstand  the  strain  that  was 
placed  upon  it.  That  on  said  day  and  while  the  strap 
was  in  said  unsafe,  dangerous  and  defective  condition 
and  while  the  defendant  in  error  was  engaged  in  the 
performance  of  the  duties  of  his  employment,  the  strap 
l)r()ke,  hv  reason  of  the  unsafe,  dangerous  and  defective 
condition,  and  caused  the  injury  complained  of.  The 
uncontradicted  proof  shows  that  the  defendant  in  error 
suffered  terrible  and  ])ermanent  injuries,  being  confined 
in  a  hospital  for  over  one  year  and  one-half,  and  left  ^' 
helpless  cripple  for  life. 


ARGUMENT. 


The  Injury  was  caused    by  the  breaking-  of    a  defective 
Permanent  Appliance. 

The  "Tommy  Moore  Strap"  was  one  of  the  per- 
manent appliances  or  instrumentalities  used  in  hauling" 
or  dragging  all  saw-logs  situated  tributary  to  the  said 
drag;-way.  It  w^as  as  much  a  j^ermanent  appliance  or 
instrumentality,  as  the  "Tommy  Moore,"  the  main  cable, 
the  donkev  engine  or  the  mill  that  manufactured  the 
logs  into  limiber. 

The  following-  ]x:)sitive,  unqualified  testimony  of 
Mr.  Spain,  the  foreman  of  plaintiff  in  error,  and  the 
onb'  witness  j^roduced  on  its  behalf,  establishes  this  im- 
ix)rtant  fact: 

"When  this  Tommy  Moore  was  placed  there  in 
position,  and  held  in  position,  by  this  Tommy  Moore 
Strap,  it  was  placed  there  for  the  purpose  of  remain- 


ini;  there  as  lon^-  as  they  hauled  down  that  way  to  tlie 
laiuHiii^'.  It  was  a  permanent  contrivance  to  remain 
there  as  loni;-  as  they  used  the  road  hauhni^"  logs  down 
there  to  the  landing-,  and  tlie  Tonnny  Moore  did  re- 
main there  durinj^  the  time  they  used  that  landint^-  and 
were  hauling-  logs  down  hy  it."  (Tr.  p]).  97-8.) 

before  logs  are  hauled  to  the  landing,  all  the  in- 
strumentalities necessary  to  carry  on  the  trans])ortation 
are  made  and  ])laced  in  position.  First,  the  road  or 
drag-way  is  made,  the  landing  ])repared,  the  donkev- 
engine  placed  in  position  on  the  landing,  and  the  cable, 
some  1200  feet  in  length  in  this  case,  placed  in  position 
along  the  drag-way  and  maintained  in  position  bv  the 
"Tommy  JNIoore"  and  the  "Tommy  Moore  Strap."  Tt 
takes  many  days  to  construct  and  arrange  these  various 
ap]:)liances  and  instrumentalities  l)efore  the  real  work 
of  dragging  the  large  saw-logs  commences.  All  these 
appliances  remain  permanently  in  position  until  all  the 
logs  tributary  to  the  drag-way  have  been  hauled  to  the 
landing. 

Tn  the  case  at  bar,  all  these  a|)pliances  remained  in 
their  permanent  place  for  many  months  and  were  intend- 
ed so  to  remain  until  all  the  logs  w^ere  transported  from 
that  ])articular  territor}-.  In  addition  to  the  direct  ad- 
missions of  plaintiff  in  error,  all  the  surrounding  cir- 
cumstances of  the  work  show  that  the  machinery,  appli- 
ances and  instrumentalities  used  were  permanently  fixed 
before  the  defendant  in  error  assumed  the  duties  of  his 
employment.  The  cable,  the  "Tommy  Moore,"  and  the 
"Tommy  Moore  Strap"  were  just  as  permanent  instru- 
mentalities as  the  railroad  that  hauled  the  logs  from  the 
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landing.  Jn  order  to  transport  these  large  redwood  logs 
from  tlie  forest,  a  logging  railroad  is  first  constructed 
along  some  convenient  gulch,  then  cable  roads  are  made 
up  the  ravines.  These  cable  carriers  are  as  comi)lete 
in  themselves  as  the  railroad.  The  railroad  is  used  until 
all  the  logs  in  the  territory  tril)utary  to  it  are  transport- 
ed, the  cable  carrier  is  used  until  all  the  logs  tributary  to 
it  are  hauled  to  the  railroad.  Some  of  these  cable  car- 
riers are  used  for  3'ears.  The  one  in  question  was  used 
for  a  season.     Spain  testified  as  follows  : 

"I  was  the  foreman  of  the  iNletropolitan  Redwood 
Lumber  Company  on  August  15th,  1910,  at  the  time 
of  this  injury         '''         *  *  Mr.  Davis  was  a 

member  of  Red  Gordon's  crew  '"  '''  '''  1 
remember  the  occasion  of  them  going  over  to  this  par- 
ticular place  to  work.  I  instructed  them  to  go  over 
there.  I  instructed  Red  Gordon.  I  told  him  to  go 
ahead  and  make  a  road  and  pull  logs.  That  means  go 
over  there  and  make  his  donkey  site  and  get  his  road 
ready,  there  was  grading  to  do  upon  the  road  there, 
get  his  strap  ready  and  hang  out  his  blocks  and  this 
"Tommy  Moore,"  stretch  his  line."  ( Tr.  pj).  88-9.) 

The  cable  carrier  is  a  complete  instrumentality  in  it- 
self and  permanent  in  its  use.  There  is  no  element  of 
temi)orary  character  connected  with  it.  It  is  not  a  tem- 
porary device  to  be  constructed  by  the  servants  for  their 
convenience  in  carrying  on  the  work.  It  is  a  powerful 
machme  or  instrumentality  made  to  withstand  a  pulling 
strength  of  from  sixty  to  eighty  horse  power  and  used 
for  the  purpose  of  dragging  along  the  drag-way  logs 
six  to  eight  feet  in  diameter  and  weighing  many  tons. 

Sometime  after  this  cable  carrier  with  all  its  parts 
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and  instrunicnlalilics  was  constructed  and  ])lacc(l  in  ])■)- 
sit  ion  lo  ])crlorni  llic  work  for  which  it  was  constructed, 
the  defendant  in  erroi^  was  eniployed  as  a  "chaser""  or 
tender  of  the  Tonmi}'  Ah)ore  and  entered  upon  the  per- 
formance of  his  duties,  lie  had  nothini;'  to  do  with  the 
construction  of  an\  ])art  of  the  cahle  carrier  and  was  not 
])resent  when  this  work  was  heing-  done.  He  was  not 
a  member  of  the  crew  when  the  "'I'oniniy  Moore  Stra])" 
was  made.     His  testimony  stands  admitted: 

(Defendant  in  Krror )  "1  saw  the  strap  the  first 
da)-  I  was  there.  J  saw  the  strap  every  day  and  every 
time  a  log"  came  along,  but  I  did  not  take  any  notice. 
1  did  not  look  at  it  to  see  if  it  w-as  defective.  1  did 
not  know  whether  that  strap  was  defective  or  not  ^ 
'■'         ■''  I  did  not  see  the  strap  made.         '■'         '^ 

"  1  do  not  know  what  they  made  it  out  of.  1  don"t 
know  where  they  got  the  cable  to  make  it.  *  '^ 
*         1  saw  it  after  it  was  made.  (Tr.  pp.  64-5.) 

"I  saw^  the  strap  every  day,  the  "Tommy  Akioore"" 
strap  was  present  in  front  of  my  own  eyes,  and  the 
strap  that  caused  the  injurv  was  present  in  front  of  my 
eyes  every  day.  It  was  there  but  I  did  not  pay  an}' 
particular  attention  to  it.  I  didn't  take  any  i)articular 
notice  of  it,  I  could  have  examined  it  if  I  wanted  to. 
I  thought  there  was  no  need  of  it.  1  had  no  experi- 
ence in  lines,  I  could  have  examined  it  if  I  wanted  to; 
there  was  nothing  to  keep  me  from  examining  the 
"Tommy  Moore""  strap  used  there.  1  didn"t  know  it 
needed  examining;  in  the  first  place  I  did  not  know 
anything  about  it.""  (  Tr.  p.  68.) 

"T  never  was  there  wdien  this  strap  was  made  at 
all,  I  had  nothing  to  do  with  the  handling  of  it  at  all. 
I  nex'er  ])Ut  the  'i'ommy  Moore  strap  up(»n  the  stuni]). 
I  never  fixed  the  Tommy  Ahiore  strap  at  all.  1  had 
nothing  to  do  with,  the  i)lacing  of  the  Tommy  Moore 
stra])  .and  nothing  to  do  with  this  particular  strap 
that  broke.""  (  Tr.  ]>.  70. ) 


Thai  the  plaintiff  in  error  carelessly  and  negligent- 
1\'  failed  and  neglected  to  provide  and  maintain  a  safe 
and  snila1)le  "'r(^niniy  Moore  Strap"  and  that  said  strap 
was  in  an  unsafe  and  defective  condition,  when  the  in- 
jury was  suffered,  is  ])roved  beyond  debate.  In  fact,  it 
is  admitted  by  the  record. 

The  following  is  testimony  of  witnesses  Laird, 
Carc^;  and  Hrunnious  on  behalf  of  defendant  in  error : 

(Witness  Laird)  "T  could  not  say  exactly  how 
long  before  the  accident  that  strap  was  made ;  it  had 
not  had  a  great  deal  of  use;  it  had  been  made  quite 
awhile,  but  it  had  not  been  used  much.  It  was  ap- 
proxiniately  two  or  three  weeks.  Two  other  fellows 
and  myself  made  that  strap.  They  were  Mike  Carey 
and  a  man  by  the  name — I  don't  know  exactly  what 
his  name  was  but  we  called  him  Romeo.  The  hook 
tender  instructed  us  to  make  that  strap  ''"  ''' 

his  name  was  Gordon.  Gordon  was  the  boss  of  the 
crew.  Gordon  pointed  the  cable  out  to  us.  He  showed 
us  the  cable  to  make  the  strap  of.  '•'        ^'         He 

pointed  it  out  to  us.  He  told  us  to  cut  enough  out  of 
it  to  make  a  strap  for  the  Tommy  Moore  and  showed 
us  the  cable.  I  and  these  other  gentlemen  cut  the  strap 
off,  cut  off  a  ]:)iece  rather  from  this  cable  and  we  made 
the  strap."  (Tr.  pp.  7L2.) 

"It  was  a  very  poor  piece  of  line  in  my  estimation. 
*  ''-'  "^  It  was  worn,  vou  could  tell  by  looking 
at  it  even,  and  without  handling  the  line  any  at  all, 
you  could  tell  it  was  worn;  in  the  first  ])lace  it  was 
small,  I  should  not  think  that  it  was  big  enough  to  be 
used  for  a  strap  for  a  Tommy  Moore  from  what  I 
know  about  them.  I  should  judge  it  was  an  inch  and 
an  eighth  line  in  diameter,  or  it  had  been.  The  strands 
were  worn.  The  strands  would  break  off.  when  we 
would  go  to  push  them  in  through  the  ^^are,  they  would 
break ;  the  wire  strands  would  break  and  fly  back  when 
we  pulled  the  line  through.     I  w^ent  on  and  helped  to 
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S])licc  ihe  line,  with  these  other  two  (gentlemen.  It 
showed  indications  of  heini;'  worn  out.  \  liad  miicli 
difficnhy  in  making-  lliat  s])lice.  After  we  had  made 
it  we  t(H»k  the  stra])  to  llie  stump  and  ])Ut  it  on  the 
"'i'omniy  Moore"  and  ])Ut  it  r.round  the  stuni])  and 
connected  it  on  to  the  "Tommy  Moore."  (Tr.  ])]). 
72-3.) 

(  Witness  Michael  Carey)  "The  chain  tender 
lold  me  to  make  that  strap.  His  name  was  Gordon. 
TIk'  hook  tender  told  me  where  to  get  the  cable  to 
make  the  strap.  He  told  us  to  make  a  stra])  and  cut 
that  out,  and  showed  us  what  piece  to  take.  He  mark- 
ed off  the  ])articular  ])iece  of  the  cable  that  was  to  be 
cui.  *  '•'  '•'  'J'he  cable  was  in  a  poor  condi- 
tion. 'J'he  cable  was  worn  out.  We  had  trouble  splic- 
in.!<"  it.  We  could  not  ]nill  the  strands  through,  it  was 
all  chi])])ed  and  broken  off,  on  account  of  the  worn 
condition.     It  was  rusted  out."  (Tr.  pp.  78-9.) 

(Witness  Tom  Brunnius)  "The  engine  figured 
about  eighty  horse  ])ower.  The  gearings  increasted 
the  horse  ])ower.  Ft  was  what  they  called  a  compotmd 
gear  machine.  Xow  the  horse  power  of  that  engine 
is  thirty-three  thousand  pounds,  lifted  a  foot  a  minute. 
'Hie  cylinder  capacity  of  the  engine  would  figure  out 
eighty  horse  power  and  it  was  sixteen  to  one.  I  never 
stopped  to  figure  out  exactly  what  strain  the  engine 
could  put  upon  the  cable.  In  plain  English,  it  was  a 
very  ]iowerful  engine.  Tt  would  1)reak  one  of  those 
cables  at  times,  and  according  to  the  wire  companies 
that  manufacture  that  kind  of  cal)le,  they  claim  will 
stand  about  seventy-two  tons  strain.  The  comparative 
strain  on  the  cable  fastening  the  "Tommy  Moore"  to 
that  stump  on  the  day  of  the  accident,  taking  into  con- 
sideration the  right  angled  haul  or  pull,  is  considered 
twice  the  purchase  on  one  single  wire  of  that  strap  as 
upon  the  main  line.  But  of  course  the  strap  being 
doubled,  we  have  two  parts,  therefore  on  one  part  of 
the  strap  there  would  be  the  same  strain  as  upon  the 
main  line.  In  other  words  if  the  strap  was  of  the  same 
size  and  the  same  tensile  strength  as  the  main  line. 
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one  way  doubled  around  that  stump  would  offset  the 
power  of  the  main  line."  (Tr.  pp.  85-7.) 

The  facts  of  this  case  as  disclosed  by  the  record 
])lainl\'  show  that  the  injury  com])lained  of  was  caused 
by  the  carelessness  and  negligence  of  the  ])laintiff  in 
error  in  not  ])roviding"  and  maintaining  a  safe  and  suit- 
able "Tommy  Moore  Strap."  This  strap  was  a  perma- 
nent api)liance  or  instrumentality  and  the  law  imposes 
a  primary  duty  on  the  master  to  exercise  ordinary  care 
in  providing  and  maintaining  such  an  appliance. 

The  trial  judge,  Hon.  J.  J.  DeHaven,  who  recently 
returned  unsullied  to  his  Country  the  ermine  cloak  of 
the  judiciary  and  passed  to  a  higher  world  of  merit, 
clearly  stated  the  law  governing  this  cause : 

"I  instruct  you  that  it  is  the  duty  of  an  employer 
to  use  ordinary  care  to  provide  and  furnish  his  employee 
with  reasonably  safe  and  suitable  machinery  and  ap- 
pliances, and  places,  upon  which  the  employe  is  required 
to  perform  the  work  and  labor  of  the  employment  for 
which  the  employee  is  engaged,  and  to  use  like  care  to 
keep  the  same  in  like  condition  after  they  have  been  so 
furnished  and  provided,  and  the  law  does  not  permit 
such  employer  to  shift  or  transfer  the  responsibility  for 
the  performance  of  that  duty  to  any  agent  or  servant. 
He  may  employ  agents  or  servants  to  perform  such  duty 
if  he  desires,  but  in  case  he  does  so,  all  negligence  in  the 
performance  thereof  is  nevertheless  deemed  the  employ- 
er's negligence,  for  which  he  is  responsible  to  the  em- 
ployee injured  thereby.  The  same  duty  devolves  upon 
an  employer  in  subsequently  maintaining  a  machine  or 
appliance  in  a  reasonably  safe  condition  as  rested  ui)on 
him  when  it  was  originally  furnished  to  his  servant. 
^'ou  will  observe  from  that,  that  the  degree  of  care  re- 
(juired  is  simply  orginary  care." 

(Instruction  No.  5,  Tr.  p.  102.) 
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"A  person  wlio  enters  the  service  of  another  as- 
sumes all  the  ordinary  risk  incident  to  the  eniplox-nient 
in  w  hich  he  is  engaged.  W  hile  this  is  the  law  upon  this 
suhject,  it  is  (jualified  hy  the  rule  that  the  employer  is 
charged  in  law  with  the  duty  of  not  suhjecting  his  em- 
ployee to  risks  hy  his  own  negligence." 

(  Instruction  Xo.  12,  ]).  104. ) 

"L'nder  this  rule  the  emplo)-er  is  required  to  use  or- 
dinary care,  not  onl}'  in  ])roviding  reasonahlv  safe  in- 
strumentalities, appliances  and  structures,  hut  in  keep- 
mg  the  same  in  reasonal)ly  safe  and  secure  condition. 
The  n.eglect  of  this  dut\'  is  negligence  U])0!i  the  pait  of 
the  employer,  and  if  such  negligence  directly  or  ]3roxi- 
mately  causes  injur}-  to  the  emi)loye,  he  is  res])onsihle  to 
the  person  injured  therein-,  unless  the  employee  knew 
that  such  instrumentalities.  a])])liances  or  structures  used 
and  operated  in  the  husiness  and  work  of  the  company 
at  which  the  employee  was  engaged,  were  unsafe  and 
unsound,  and  also  fully  understood,  comprehended  and 
appreciated  the  dangers  incident  to  the  use  of  such  de- 
fective machinery,  appliances  or  structures,  and  there- 
after consented  to  use  the  same  or  continue  in  the  use 
thereof." 

(Instruction  No.  13,  Tr.  p.  105.) 

The  learned  Judge  further  instructed  the  jury  m 
sul)stance,  that  plaintiff  in  error  was  responsihle  for  any 
negligence  of  Gordon,  the  hook  lender,  in  tliL'  construc- 
tion or  use  (»t  the  "Tommv  Aloore  Stra])." 


The  Plaintiff  in  Error  Violated  a  Primary  Duty. 

It  is  the  ])rimar\-  dut\-  of  an  em])lover  to  furnish 
and  maintain  safe  .and  suitahle  niachiner_\-.  a])])liances 
and  instrumentalities  for  his  em])loves  to  work  with,  and 
this  dut\-  crnin<»t  he  delcLiated  to  fellow-servants  or  co- 
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employees.  'J'heir  acts  are  the  acts  of  the  employer, 
their  negligence  is  his  negligence.  The  Supreme  Court 
of  the  State  of  California  has,  in  a  clear  and  forceful 
manner,  stated  the  law  on  this  sul)ject. 

"The  acts  which  the  master  as  such,  is  bound 
to  perform  for  the  safety  and  protection  of  his  em- 
ployees cannot  be  delegated,  so  as  to  exonerate  the 
former  from  liabilit}'  to  a  servant  who  is  injured  by 
the  omission  to  perform  the  act  or  duty,  or  by  its  neg- 
hgent  performance,  whether  the  non-feasance  or  mis- 
feasance is  that  of  a  superior  officer,  agent  or  servant, 
or  of  a  subordinate  or  inferior  agent  or  servant,  to 
whom  the  doing  of  the  act  or  the  performance  of  the 
duty  has  been  committed.  In  either  case,  in  respect  to 
such  act  or  duty,  the  servant  who  undertakes  or  omits 
to  perform  it  is  the  representative  of  the  master  and 
not  a  mere  co-servant  with  the  one  who  sustains  the 
injiu"y.  The  act  or  omission  is  the  act  or  omission  of 
the  master,  irrespective  of  the  grade  of  the  servant 
whose  negligence  caused  the  injury,  or  of  the  fact 
w^hether  it  was  or  was  not  practicable  for  the  master 
to  act  personally,  or  whether  he  did  or  did  not  do  all 
that  he  personally  could  do  by  selecting  competent 
servants,  or  otherwise  to  secure  the  safety  of  his  em- 
ployees." 

Sanborne  vs!   Madera  Flume  Co.,  70  Cal., 
page  265-6. 

It  was  a  primary  duty  of  the  plaintiff  in  error  to 
supply  and  maintain  a  safe  and  suitable  "Tommy  Moore 
Strap,"  and  having  failed  to  do  so,  is  liable,  regardless 
of  whose  carelessness  or  negligence  caused  the  injury. 

The  only  question  involved  in  cases  of  this  charac- 
t-er  is,  was  the  appliance  or  instrumentality  a  permanent 
appliance  or  instrumentality  that  the  law  imposes  a  pri- 
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niary  (lut_\-  on  the  master  to  furnish  the  servant?  An 
at  tirnialive  answer  C()ni])lete1y  (hsposes  of  anv  and  all 
(jiiestions  concernini^-  the  responsil)ihtv  of  the  master 
for  acts  of  fellow  servants  under  the  fellow  servant 
rule. 

In  the  case  at  har,  not  only  does  the  testimony  in- 
troduced hy  the  defendant  in  error  prove  that  the  "Tom- 
mv  Moore  Strap"  was  a  permanent  a])pliance  or  instru- 
mentality, that  the  law  places  a  i)rimary  duty  on  the 
master  to  furnish  and  maintain  in  a  safe  and  suitable 
condition;  Init  in  addition  the  direct  proof  and  admiss- 
ions of  i)laintiff  in  error  confirm  the  conclusion.  As 
stated  above,  the  foreman  Spain,  the  only  witness  pro- 
duced on  behalf  of  plaintiff  in  error,  testified,  "When 
this  Tommy  Moore  was  placed  there  in  position  and  held 
in  position  by  this  Tommy  Moore  Strap,  it  was  placed 
there  for  the  purpose  of  remaining  there  so  long  as  they 
were  hauled  down  that  way  to  the  landing.  It  was  a 
pcniiaiicnf  coiiirivaucc  to  remain  there  as  /o//«-  as  tJiey 
used  the  road  hauling  logs  doivu  there  to  the  hind,  etc." 
(Tr.  p.  97-8.) 

It  will  be  noted  that  there  is  no  controversv  between 
the  learned  counsel  for  ])laintiff  in  error  and  ourselves 
on  the  (juestion  whether  or  not  the  Tommy  Moore  Strap 
\vas  a  ])crmanent  appliance.  Not  only  do  they  agree  with 
us  on  that  fact,  l)ut  also  on  the  trial  the  record  shows 
that  they  assisted  us  in  proving  the  same.  They  admit 
that  the  stra])  was  a  ])ermanent  instrumentality:  they 
admit  that  it  was  negligently  made  and  maintained;  they 
adniit  that  defendant  in  error  was  frightfully  injured 
and  left  a  helpless  cripple  for  life;  they  admit  (by  infer- 
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dice  )  that  plaintiff  in  error  is  responsiljle  under  the  law 
for  the  injury,  Init  plead  in  avoidance  of  the  liability 
that  defendant  in  error  should  have  commenced  some 
other  kind  of  action,  based  on  some  fanciful  theory  of 
legal  ledgerdemain,  evolved  from  the  fruitful  minds  of 
the  learned  counsel. 

Plaintiff  in  error  in  its  brief  does  not  contend  that 
the  Tommy  Moore  Strap  was  a  temporar}-  device  and 
therefore  admits  by  silence  that  said  strap  was  a  per- 
manent appliance  as  alleged  in  the  complaint  and  shown 
by  the  testimony.  Therefore  we  conclude  that  it  is  an 
admitted  fact  in  the  case  that  the  strap  was  a  permanent 
appliance  or  instrumentality  and  that  under  the  law  of 
the  forum,  a  primary  duty  rested  upon  the  plaintiff  in 
error  to  furnish  and  maintain  it  in  a  safe  and  suitable 
condition.  However,  for  the  purpose  of  calling"  the  at- 
tention of  the  Court  to  the  rule  laid  down  by  the  Su- 
preme Court  of  California  on  the  question  of  what  is  and 
what  is  not  a  permanent  appliance  or  instrumentality, 
we  beg"  to  refer  to  certain  decisions  here  enumerated.  In 
substance  it  is  held  that  where  temporary  structures, 
such  as  scaffolding,  is  erected  by  the  employees  them- 
selves on  which  to  work  while  performing"  their  duties 
involved  in  the  erection  of  and  construction  of  a  build- 
ing, a  primary  duty  is  not  imposed  upon  the  master,  but 
where  the  structure  or  device  constructed  becomes  a  per- 
manent appliance,  it  is  the  dtity  of  the  master  to  make 
such  appliance  safe  and  suitable  even  though  it  was  a 
temporary  structure  in  the  first  instance.  This  rule  is 
laid  down  clearly  in  the  case  of  Hanley  vs.  California, 
etc.,  Co.,  127  Cal.,  232: 
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"Where  a  permanent  tunnel  is  driven  into  a  moun- 
tain to  open  U])  veins  of  mineral  or  pierces  a  mountain 
to  furnish  a  permanent  bed  for  a  railroad,  we  think 
that  as  fast  as  it  is  com])leted,  the  finished  tunnel  be- 
comes an  appliance  or  means  furnished  by  the  master 
1)\'  which  the  remaining"  work  is  to  be  ])rosecuted. 
Some  of  the  i^reat  railroad  tunnels  of  this  century — 
lor  example  the  Hoosac  and  Mont  Cenis  Tunnels — 
required  years  for  their  completion  from  end  to  end. 
It  would  be  most  unreasonable  to  hold  that  the  la- 
borer employed  ujX)n  the  unfinished  i)ortion  of  one 
of  these  tunnels  must  take  a  fellow  servant's  risk  in 
passing  through  miles  of  completed  work  to  get  to  his 
place  of  employment ;  nor  can  we  see  that  the  case 
would  be  different  w-here  he  himself  helped  to  com- 
plete the  finished  portion." 

]n  a  recent  case  decided  January,  1912,  the  Su- 
preme Court  of  California  upheld  to  the  letter  the  doc- 
trine relied  upon  by  defendant  in  error,  in  the  following 
language : 

"Plaintiff's  son  and  another  mason  built  the 
faulty  i)iers  that  finally  collapsed  under  the  weight  of 
the  wall  constructed  upon  the  I-beam  which  rested 
u])on  said  piers.  It  is  undisimted  that  plaintiff  had 
nothing  to  do  wath  the  actual  construction  of  these 
piers.  Fie  also  testified  that  he  was  unaware  of  the 
method  used  in  building  them.  Was  ])laintiff  under 
such  evidence,  which  the  jury  had  a  right  to  accept, 
in  a  position  to  deny  that  he  was  injured  by  the  care- 
lessness of  a  fellow  servant?  W^e  nuist  answer  this 
question  affirmatively.  There  was  abtrndant  testimony 
showing  that  the  piers  were  mere  tapering"  circular 
chimneys  of  half  bricks,  filled  in  with  mortar  and 
"s])rawls"  or  fragments  of  Ijrick.  So  constructed  they 
were  totally  inade(|uate  to  carry  the  weight  of  the  wall 
which  w^as  to  be  built  above  the  I-beam.  George 
Adele,  one  of  the  masons,  testified  that  this  methf/d 
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of  construction  was  followed  b_v  reason  of  the  express 
direction  of  Connor,  ^\'ho  promised  a  dollar  to  the 
man  who  would  build  the  ])est  looking-  ])ier.  Wolf,  one 
of  the  carpenters  employed  on  the  building,  corrobor- 
ated Adele  in  this  statement.  Connor  admitted  that 
he  offered  a  dollar  to  the  man  who  should  construct 
the  best  pier  and  that  after  the  north  piers  w'ere  built 
he  gave  each  of  the  workmen  a  dollar.  He  denied 
giving  any  direction  for  the  building  of  the  piers  in 
the  manner  described  by  Adele,  but  upon  the  conflict 
of  evidence  the  jurors  might  well  conclude  that  Con- 
nor ordered  the  men  to  construct  the  piers  in  a  man- 
ner to  leave  them  inadequate  for  the  weight  w^hich 
was  to  be  placed  upon  them,  and  that  after  they  were  so 
built  his  attention  w^as  particularly  directed  to  them 
by  reason  of  his  promised  reward  to  the  builder  of 
the  most  sightly  column.  According  to  the  testimony 
of  the  plaintiff,  Connor  ordered  him  to  proceed  with  the 
building  of  the  wall  after  the  I-beam  had  been  placed 
on  top  of  the  north  piers.  Such  a  state  of  facts  would 
not  support  the  "fellow  servant"  doctrine.  The  place 
upon  the  wall  where  plaintiff  was  working  at  the  time 
of  the  accident  was  unsafe  and  the  negligence  arising 
by  reason  of  furnishing  such  a  perilous  place  for  the 
workman  is  chargeable  directly  to  the  master,  and  this 
is  a  rule  even  when  the  master  has  not,  as  here,  actual 
knowledge  of  the  danger.  The  piers,  topped  bv  the 
I-beam,  constituted  a  means  or  appliance  furnished' 
for  the  prosecution  of  further  work.  In  other  words, 
this  case  is  clearly  within  the  doctrine  of  those  which 
hold  that  a  tunnel  as  fast  as  it  is  completed  becomes  an 
appliance  furnished  by  the  master  by  which  the  re- 
maining work  is  to  be  prosecuted.  ( Hanley  v.  Cali- 
fornia Bridge  Co.,  127  Cal.,  237;  (47  L.  R.  A.  597, 
59  Pac,  S77)  McRae  v.  Ericksen,  1  Cal.  App.,  236 
82  Pac,  210).  Essentially  the  same  rule  is  also  ex- 
pressed in  Mullin  v.  California  Horseshoe  Co.,  105 
Cal.,  ^3  {38  Pac,  535),  and  Gelasso  v.  Natl.  S.  S. 
Co.,  27  A])p.  Div.,  169  (50  N.  Y.  Supp.,  417). 

"The  jury  was  also  justified  in  finding  plaintiff 
guilty  of  no  negligence  in  failing  to  observe  the  faultv 
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condition  of  tlie  ])icrs.  If  lie  was,  as  he  testified,  ac- 
tually is^norant  of  existini;-  conditions  he  was  under 
no  ()l)li<4ation  to  investigate.  Starr  v.  Kreiizberger, 
129  Cal.,  124  (79  Am/St.  Re]).,  92,  61  Pac,  787), 
Silveria  v.  Iverson,  128  Cal.,  187  (60  Pac.  687)  ;  (3o- 
lan  V.  Sierra  Railway  Co.,  135  Cal.,  439  (67  Pac, 
686). •• 

Majors  v.  Connor,  162  Cal.,  134,  135. 

In  the  case  last  cited  the  frailty  ])ier  that  caus;"(l 
the  injury  was  constructed  by  co-employees  of  the  i)lain- 
tiff,  l)ut  as  it  was  a  permanent  structure,  when  completed 
it  became  an  a])])liance  that  the  law  ])laccd  a  ])rimary 
duty  upon  the  master  to  furnish  j-.nd  maintain  in  a  safe 
and  suitable  condition.  In  that  case  the  ])laintiff  had 
nothing"  to  do  with  the  making  or  construction  of  the 
])ier. 

So,  in  the  case  at  bar,  the  Tommy  Moore  Strap 
was  a  ])ermanent  appliance  or  instrumentality  made, 
constructed  and  used  for  the  purpose  of  carrying  on  log- 
ging operations.  It  was  not  a  temporary  device  or  struc- 
ture, but  on  the  contrary  a  permanent  appliance  abs-)- 
lutel}'  essential  and  necessary  in  order  to  carry  on  log- 
ging o|)erations  and  in  order  for  defendant  in  error  to 
])erform  the  duties  of  his  emploNmient.  Without  it,  thc 
real  work,  for  which  the  stra])  was  made,  could  not  be 
])rosecute(l.  The  defendant  in  error  had  nothing  to  do 
with  tlie  making  of  the  stra]).  I  le  was  employed  after 
the  entire  cable  system  had  1)een  constructed,  lie  as- 
sumed the  duties  of  his  eiiiplo\iiient  when  the  real  work 
of  hauling  logs  commenced  (  Tr.  ])]).  ()5  and  70).  Under 
this  state  of  uncontradicted  facts,  there  can  be  no  serious 
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debate  on  the  question.  Is  the  master  (the  plaintiff  in 
error)  i)riniarily  liable  for  injuries  caused  defendant  in 
error,  by  reason  of  furnishing  and  maintaining-  an  un- 
safe and  dangerous  strap?  The  courts  are  unanimous 
in  holding  the  master  primarily  liable  under  such  a  state 
of  facts.  If  the  rule  were  otherwise,  what  protection 
would  the  average  employe  have?  The  average  laborer 
is  not  a  skilled  mechanic  having  scientific  knowledge 
and  experience  sufficient  to  protect  him  from  working 
with  or  near  dangerous  and  defective  appliances.  But 
on  the  contrary  must  rely  upon  the  master's  judgment 
in  these  matters.  He  goes  to  work  where  he  is  told  and 
works  with  the  appliances  furnished  him.  In  the  natural 
order  of  human  affairs,  he  is  entitled  to  presume  that 
safety  is  assured  at  least  to  an  ordinary  degree.  In  other 
words  that  the  master  has  exercised  ordinary  care  in 
surrounding  the  laborer  with  the  instrumentalities  to  be 
used  by  him  in  the  performance  of  the  duties  of  his  em- 
ployment. The  rigid  enforcement  of  this  reasonably 
humane  rule  of  action  is  imperative  under  our  civiliza- 
tion. The  gigantic  dangerous  machinery,  appliances 
and  instrumentalities  used  in  the  commercial  world  of 
to-day  are  fruitful  sources  of  misery  and  suffering.  Our 
hospitals  are  crowded  with  maimed  and  crippled  human 
beings  by  reason  of  the  carelessness  and  negligence  of 
employers  in  failing  to  furnish  safe  and  suitable  machin- 
ery and  appliances,  that  the  law  demands.  Whenever 
a  servant  is  injured  through  unsafe  a])pliances.  the  mas- 
ter invariably  contends  that  the  injury  complained  of 
was  caused  by  the  negligence  of  a  fellow  servant.  And 
so  in  this  case,  learned  counsel  endeavor  to  urge  the 
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fellow  scrvanl  rule.     AA'c  cnntcnd  tliril  the  fellow  servant 
(loelrine  is  nol  iiudhed  in  llie  ease  a-l  1)ar. 


An  Employer  Cannot    Delegate    the    Performance    of  a 

Primary  Duty  so  as  to  Avoid  Responsibility 

for  Its  Improper  Performance. 

Where  the  master  owes  a  dntv  to  his  employee,  lie 
cannot  escape  res])onsil)ility  for  its  ])roper  performance 
by  delegatino'  its  performance  to  another  servant,  as  the 
latter  in  such  a  case  becomes  a  vice-]:)rinci]:)al,  represent- 
ing- the  employer. 

This  ])rinci])le  is  forcefnllv  enunciated  bv  the  Dis- 
trict Court  of  Appeals,  Third  Appellate  District,  Cali- 
fornia, in  the  Case  of  Ryan  vs.  Oakland  Gas  Co.  In 
that  case  the  ]ilaintiff  was  employed  by  defendant  in  dii;- 
ging  a  trench  for  the  pur]30se  of  laying  pipes  therein.  A 
])ortion  of  the  trench  was  ]:)roperly  braced,  bttt  the  ])or- 
tion  where  the  plaintiff  was  injured  by  reason  of  the 
walls  caving  in,  was  not  braced.  A  man  by  the  name 
of  Welling  was  foreman  of  the  crew  and  directed  the 
work.  It  was  no  ])art  of  ])laintiff  s  work  to  do  the  brac- 
ing.    In  the  language  of  the  Court  : 

"Dillon  was  speciall}-  emijloyed  to  do  this  (the 
l)racing)  under  the  direction  of  either  the  superinten- 
dent or,  in  his  absence,  the  foreman,  and  their  rela- 
tion to  the  work  was  such  as  not  only  gave  them  au- 
thority to  determine  whether  cribbing  should  or 
should  not  be  used  as  their  judgment  might  dictate, 
but  devolved  this  duty  ui)on  them.  Nor  can  we  ad- 
mit the  soundness  of  defendant's  argument  that  Kirk 
and  AA'\'lling  were  fellow  servants  with  plaintiff,  thus 
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giving  effect  to  the  rale  in  such  cases  and  reHeving 
the  defendant  from  ]ial)iHty.  That  the  i)lace  in  which 
plaintiff  was  working  was  dangerous  is  not  seriously 
disputed ;  that  he  had  no  warning  of  the  danger,  ex- 
cept such  as  his  owii  judgment  would  suggest  to  him, 
is  not  questioned ;  that  the  superintendent  knew  of  the 
danger  is  manifest  from  the  fact  that  he  caused  the 
trench  to  be  braced  until  Grove  street  was  reached ; 
and  it  was  by  his  direction  that  the  ditch  along  Grove 
street  Wcis  not  cribbed.  Plaintiff  had  nothing  to  do 
with  this  ])art  of  the  work  except  as  directed  by  the 
superintendent  or  foreman ;  his  work  was  with  the 
pick  and  the  shovel  and  he  had  a  right  to  assume 
that  the  suj^erintendent  was  guarding  his  safety  in 
the  i:)lace  where  he  was  working  so  far  as  this  par- 
ticular work  of  cribbing  or  bracing  was  concerned. 
We  entertain  no  doubt  from  the  facts  disclosed  in  this 
that  Kirk  certainly,  and  we  think  also,  Welling,  was 
the  agent  of  defendant,  or  its  vice-principal.  What 
was  said  in  O'Connell  v.  United  Railroads,  14  Cal. 
App.  Dec,  656,  658,  124  Pac.  1033,  1030,  is  equally 
applicable  here:  'It  may  be  said  to  be  true  that,  in 
a  general  sense,  or  generally  speaking,  the  motorman 
and  conductor  of  an  electric  work-car  are  fellow  ser- 
vants, but  the  books  are  full  of  cases  showing  where 
one  fellow  servant,  in  the  discharge  of  a  particular 
duty  for  his  employer,  may  become,  by  reason  of  the 
peculiar  nature  of  such  duty,  the  master's  agent  so  as 
to  bind  the  latter  for  any  damage  resulting  from  its 
negligent  execution.  The  rule  is  that  where  the  mas- 
ter owes  a  duty  to  his  employee  he  cannot  escape  re- 
sponsibility for  its  proper  performance,  or  liability  for 
an  injury  to  one  servant  occasioned  by  a  failure  to 
perform  such  duty,  by  delegating  its  performance  to 
another  servant.  (Tedford  v.  Los  Angeles  Elec.  Co., 
134  Cal.,  79):  In  the  Tedford  case  the  Court  said: 
'The  fellow  servant  to  wiiom  the  performance  of  such 
duties  is  assigned  becomes,  with  respect  to  that  par- 
ticular duty,  the  special  representative  of  the  employer 
— sometimes  called  a  vice-principal.  In  such  case  neg- 
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lit^encc  of  the  servant  is  the  ne^li.^ence  of  the  princi- 
pal, for  which  the  latter  mnst  answer.'  " 

California  Ap])ellate  Decisions,  Vol.  16,  No. 
y^y,  pai^e  105.  Date  of  decision  January 
13th,  1913. 

Gordon  Was  a  Vice  Principal. 

lender  the  authorities  Gordon  was  a  vice  ])rincipal. 
He  iKid  charge  of  a  crew.  Mr.  S])ain,  witness  for  i)lain- 
tiff  in  error,  testified  that  Davis,  ])]aintiff  in  error, 
Carey,  Breuni.us,  Laird,  and  Texas  Jack  were  members 
of  said  Gordon's  crew  (Tr.  p.  88.).  Gordon  was  boss 
of  the  crew  (Tr.  \)\).  7f)-7.).  "(lordon  was  foreman  of 
the  crew  and  he  had  full  charge."  Witness  Carey  (Tr. 
\).  86  ).  "A  man  by  the  name  of  (^lOrdon  had  charge  of 
that  crew  there,"  witness  Rreunius  ( Tr.  ]).  84.).  tie 
had  full  charge  of  the  ])re])aration  of  the  place  where 
plaintiff  was  ])ut  to  work  and  had  full  charge  of  the  in- 
stallation of  the  appliances  and  nuichinery  by  means  of 
which  the  work  was  done.  Plaintiff  in  error  fullv  es- 
tablished this  by  Si)ain,  who  testified:  "f  instructed  Red 
Gordon.  1  told  him  to  go  ahead  and  make  a  road  and 
])u11  logs.  That  means  go  over  there  and  make  his  don- 
key site  and  (:^ef  his  road  ready:  there  i^^'as  i^radiiii^  to 
do  upon  the  road  there,  j^et  his  strap  ready  and  hani^  out 
/lis  btoeks  and  this  Tom  my  Moore  and  streteh  his  line." 
(  Tr.  p.  88.)     'i'his  constituted  Gordon  a  vice  princi])al. 

Our  California  Supreme  Court  sustained  this  view 
in  Brown  v.  Sennet,  68  Cal.,  229,  which  held: 

"The  defendants  abdicated  the  control  and  man- 
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as4'eiii*-'nt  of  the  entire  work  to  the  foreman,  and  gave 
him  /"////  discretion  to  control  and  supervise  it.  'I  was,' 
testified  the  foreman,  'foreman  of  the  job,  *  * 
and  superintendent  for  them.'  Under  that  delegated 
power  the  foreman  was  therefore  in  the  performance 
of  the  'job'  in  the  ])lace  of  the  master." 

In  Nixon  v.  Selby  Smelting  Co.,  102  Cal.,  463,  the 
same  court  held:   (italics  ours) 

"But  in  so  far  as  Ilelm  was  autliori::ed  and  em- 
ployed to  prepare  the  places  in  which  other  servants 
were  to  work,  or  to  furnish  the  mac  Inner  y  or  appli- 
ances with  which  they  were  to  work,  he  represented 
the  corporate  defendant,  and  his  negligence  in  the  per- 
formance of  these  services  was  the  negligence  of  the 
detendant,  for  the  injurious  consequences  of  whicii 
to  other  servants,  without  their  fault,  it  is  responsible 
to  the  same  extent  it  would  have  been  if  such  places, 
machinery,  and  appliances  had  been  prepared  and  fur- 
nished through  the  iiniiiediafe  agency  of  Mr.  Roff,  the 
superintendent,  or  by  Mr.  Bilf  the  special  superinten- 
dent of  the  silver  room." 

In  Higgins  v.  Williams,  114  Cal,  182,  the  same 
doctrine  was  approved  and  affirmed,  the  Court  hold- 
ing: 

"Tt  already  appears  that  the  machine  was  set  up 
and  put  to  work  under  the  direction  and  superinten- 
dence of  Mr.  Wilson,  who  was  foreman  and  manager 
for  the  defendants.  It  was  defective  and  unsafe  be- 
cause no  key  was  put  in  the  pin  to  hold  it  in  place,  and 
hence  the  accident.  Wilson  knew  of  ihis  defect,  or 
should  have  known  of  it,  and  Iiis  knowledge  zvas  the 
knozvledge  of  defendants.  In  performing  his  duty 
he  acted  not  as  a  fellow  servant  with  plaintiff,  but  as 
the  representative  or  agent  of  defendant  and  for  his 
negligence  they  are  responsible." 
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The  sclcctinn  of  ilic  slraj)  (IcvoK'cd  dpon  ("Gordon, 
llie  foreman,  and  llic  crew  liad  nothing  to  do  with  its  se- 
lection. Witness  Laird:  "Gordon  i)ointed  out  llie  caljle 
to  us.  He  showed  us  tlie  eal)le  to  make  the  slra])  ot.'' 
(  Tr.  ]).  72.)  Witness  vSi)ain  for  ]-lainti  ff  in  en  or  :  "Tlie 
hook-tender,  Ciordon,  liad  eliar^e  ol  the  selection  of  thv 
rope  that  was  used  for  an\-  purpose  1)\"  tlie  crew."  (  Tr. 
p.  ^''O. )  ^'\-lQi\  (lordon  had  the  selection  of  any  ro'pe  or 
cahei  that  was  used  on  an}'  of  these  o])erations."'  (  Tr.  ]>. 
91-2.) 

The  r/T7C'  under  Gordon  did  not  have  the  r/_i^//f  to 
select  tlie  "Tonuny  Moore''  strap  and  thc^  ])rinci])le  con- 
tended hy  |)laintiff  in  error  concerning"  construction  hv 
employees  of  a})pliances  out  of  materials  furnished  there- 
tor  does  not  a])])ly.  The  crew  under  Cordon  could  ex- 
ercise no  choice  whatever  as  to  what  material  should  he 
used.  They  had  no  voice  or  discretion  whatsoever  in 
the  matter.  They  could  onl}'  make  the  stra])  out  of  the 
material  that  Cordon  directed  them  to  take.  Counsel 
has  overlooked  the  distinction  between  a  case  where  the 
employees  generally  have  the  right  of  selection  and  a 
case  where  the  selection  is  left  to  the  foreman  alone 
with(!Ut  giving"  the  em])loyees  under  him  an\-  choice  as 
to  what  materials  or  appliances  should  he  used.  This 
distinction  is  clearly  pointed  out  in  \\\all  w  .Marshutz  & 
Canti-ell,  138  Cal.,  526,  where  th_^  Court  said:  (our  ital- 
ics.) 

"lUit  the  i)rinci])le  stated  ap])lies  onh"  to  cases 
where  the  selection  of  the  tools  used  in  the  work  de- 
volves upon  the  em])lo\ees  engaged  in  the  work  gen- 
erally, one  ot    whom   is  the  ])erson   iniured,  and  not 
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where  if  dcz'ok'cs  cxclnsiz'cly  tipoii  flic  foreman  of  flic 
z^'ork." 

In  so  far  as  the  crew  under  Ciordon  was  concerned 
they  were  furnished  tlie  defective  material  out  of  which 
the  strap  was  made  and  only  fJiat  iiiafcriaJ.  The  crew 
under  Gordon  was  nof  furnished  \\  itli  any  of/ier  materi;d 
except  that.  If  there  was  any  other  material,  it  was  not 
furnished  to  the  ereic  under  Gordon,  as  they  were  or- 
dered to  tise  the  particular  cable  out  of  which  the  strap 
was  made,  and  none  oflier.  They  had  no  authority  to 
use  any  other. 

"IVIicre  f/icre  is  no  rigJif  or  no  opporfunify  of 
supervision,  orzi'licrc  fhcre  is  no  independcnf  zvill,  and 
no  righf  or  opporfunify  fo  fake  measures  fo  az'oid  flie 
ncgligenf  aefs  of  anof/ier  zvifhouf  disobedience  fo  flic 
orders  of  his  im media fc  superior,  fhe  docfrine  of  fel- 
lozc  serz'anfs  has  no  applieafion." 

North  Chicago  Rolling  Mill  Co.  v.  Johnson, 
114  III,  57. 

Then  again,  defendant  in  error  had  nothing  what- 
ever to  do  with  the  furnishing  or  adjustment  of  the  ap- 
pliances with  which  he  was  to  work,  or  the  preparation 
of  the  place  where  he  was  to  work. 

A  foreman  for  a  mining  company  who  has  full  con- 
trol of  the  property,  employees,  tools,  materials,  and  has 
charge  of  the  management  and  development  of  a  mine, 
is  a  vice  principal. 

Kelley  v.  Fourth  of  July    Mining    Co.,   16 
Mont.,484. 
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A  foreman  in  cliar^c  of  a  dislinct  ])icce  of  work  in  an 
cxtensix'c  lonndrw  and  liaxin^  uinlcr  him  lahorci's  bound 
to  obey  /lis  orders,  is  as  lo  ihcni  a  I'icc  /^riiici/^al  {o  ilicir 
em])l(n-er.  and  not  their  fellow  serxant,  and  this  allhnu,L;h 
another  may  he  a  i^eneral  foreman  of  the  entire  estah- 
lishment  with  anthorit}-  o\-er  him.  ( italies  ours.) 

Hawlins  v.  Allen  &  Co.,  74  :\Io.,  13. 

Skelton  \'.  Paeifie  Lnmher  Co.  is  another  California 
case  which  supports  the  theory  of  defendant  in  error 
that  Gordon  was  a  vice  i)rincipal. 


As  the   Plaintiff  in  Error  Violated  a  Primary  Duty,   the 

Effect  of  the  Amendment  to  Section  1970  of  the 

Civil  Code  of  the  State  of  California 

Is  Immaterial. 

Learned  Counsel  for  the  plaintiff  in  error  hase  their 
entire  argument  on  the  (juestion  as  to  whether  or  not 
the  amendment  to  section  1970  of  the  civil  code  of  Cali- 
fornia created  a  new  cause  of  action.  This  contention 
raises  purely  a  moot  (juestion  that  is  foreign  to  matters 
before  the  C(nirt  in  the  case  at  bar.  In  their  brief  they 
assume  that  no  ])rimary  duty  on  the  part  of  the  master 
exists  here  and  from  this  tmwarranted  assumption  they 
])roceed  in  extenso  to  reason  out  a  technical  theory  of 
pleading,  that  has  neither  merit  nor  \\isdom  to  com- 
mend it  for  seriotts  consideration.  The  complaint  states 
in  plain  language  the  cause  of  action  reiled  u])on,  and 
the  record  shows  that  this  cause  of  action  was  tinassail- 
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ablv  sustained  by  the  proof.  1'he  gravamen  of  the  action 
is  that  the  plaintiff  in  error  failed  to  furnish  and  main- 
tain a  safe  and  suitable  a])])liance,  which  caused  the  in- 
jury. This  being"  a  primary  duty  imposed  on  the  master, 
that  can  not  be  delegated  l)y  him  so  as  to  relieve  him 
from  liability,  he  is  not  permitted  to  raise  the  issue  as 
to  whether  or  not  the  negligent  act  was  done  by  a  fellow 
servant. 


The  Ultimate  Facts  Are  All  that  the  Complaint  Is  Required 

to  Allege. 

It  is  a  fundamental  principle  of  pleading  that  the 
Conif'laiiit  uiitsf  allcL:;c  flic  ultimate  fact  relied  upon  to 
sustain  the  cause  of  action.  Evidence  of  the  proof  of 
such  fact  has  no  place  in  the  Com])laint.  In  the  case  at 
bar  the  negligence  of  the  master  in  failing  to  furnish  and 
maintain  a  safe  and  suitable  Tommy  Moore  Strap  is  the 
ultimate  fact  to  be  ])roved  in  order  to  establish  his  lia- 
bility under  the  common  law  or  under  section  1970  of 
the  Civil  Code.  The  negligence  of  certain  enimierated 
servants  in  Section  1970  is  made  the  negligence  of  the 
master.  In  other  words  the  master  is  responsible  for 
their  negligence  in  performance  of  their  duties.  There- 
fore an  allegation  of  negligence  on  the  part  of  the  mas- 
ter is  proved  b}'  establishing  the  negligence  of  the  ser- 
vant named  in  section  1970.  To  allege  in  detail  the 
names  of  the  particular  servants  and  their  positions  of 
employment,  whose  acts  make  the  master  liable,  could 
not  add  to  the  efficacy  of  the  pleading.     At  the  utmost. 
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such  an  a11e,qati()n  could  r)nly  lend  In  ciili^lilcn  llic  ])1ain- 
tiff  in  error  as  to  tlicse  parliciilar  matters.  If  the  plain- 
liff  in  error  desired  further  amplification  of  the  Com- 
plaint, it  should  have  demurred  s])ecially.  I  lavini;"  fail- 
ed to  denun-  s])ecially  to  the  Comj^laint,  it  is  too  late  now 
to  raise  the  point.  As  a  matter  of  fact  the  record  shows 
that  the  plaintiff  in  error  had  all  the  information  and 
enlightenment  necessary  to  make  its  defense,  if  it  had 
iiad  a  defense. 

]f  a  complaint  is  general  in  its  allegations  of  neg- 
ligence and  the  defendant  desires  to  know  upon  what 
particular  acts  of  negligence  the  plaintiff  relies,  he  must 
move  to  have  the  complaint  made  more  definite  and  cer- 
tain, and  failing  in  this  the  plaintiff  may  introduce  any 
comi)etent  evidence  tending  to  show  the  negligence  of 
the  defendent. 

Johnson  v.   Southern  Ry.   Co.,  69  Am.   St. 

Rep.,  849. 
Omaha,  etc.,  v.  Crow,  69  Am.  St.  Re]).,  741. 
Price  v.  Atkinson,  etc.,  62  Am.  St.  Rej).,  625. 
Fremont,  etc.,  v.  Harlin,  61  Am.  St.  Rep., 

578. 
Mississinewa  Mining  Co.  v.  Patton,  28  Am. 

St.  Rep.,  208. 
Ohio,  etc.,  V.  Walker,  3  Am.  St.  Rep.,  638. 

A  cor])oration  acts  through  its  agents  or  represen- 
tatives. It  cannot  he  otherwise.  Its  various  rej^resen- 
latives  have  different  duties  to  perform.  The  president 
has  certain  duties,  the  manager  certain  duties,  the  su- 
perintendent certain  duties ;  and  in  the  case  at  bar  the 
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foreman  (Ciordon)  had  certain  dnties  to  perform  for 
the  cori)oration.  As  testified  to  by  Spain,  tlie  superin- 
tendent, it  was  the  ckity  of  Gordon  as  foreman  to  pre- 
pare and  use  the  Tommy  Moore  Strap,  and  any  careless- 
ness or  negHoence  of  his  is,  in  law,  the  carelessness  and 
neglij^'ence  of  the  corporation  he  represents. 

That  ultimate  facts  are  onl}-  to  l)e  pleaded  is  am])ly 
and  clearly  supported  by  McGonigle  v.  Kane,  20  Colo., 
292,  in  which  the  Court  said  (italics  ours)  : 

"As  a  rule,  negligence  may  be  pleaded  generally. 
It  IS  an  ultimate  fact  and  only  ultimate  facts  are  to 
be  pleaded.  Bliss  in  his  w^ork  on  Code  pleadings, 
Note  211a,  says:  'The  general  allegation  of  negli- 
gence is  allowed  as  qualifying  an  act  otherwise  not 
wTongful.  It  is  not  the  principal  act  charged  as  hav- 
ing caused  the  injury,  but  it  gives  color  to  the  act, 
makes  it  a  legal  wrong;  it  is  the  absence  of  care  in 
doing  the  act.'  Negligence  being  the  ultimate  fact 
to  be  established,  a  general  allegation  is  sufficient. 
'To  allege  more,'  says  Rothrock,  J.,  in  Grinde  v.  Milw. 
&  St.  Paul  R.  Co., '42  Iowa,  376,  'would  be  to  plead 
ilic  evidence,  which  is  not  allowable.'  " 

In  the  case  of  McLain  v.  Dahlstrom  Metallic  Door 
Co.,  (-t  al,  decided  July  16,  1912,  by  the  Ap])ellate  Court 
of  the  Second  Ai)pellate  District  of  California  and  re- 
ported in  \'ol.  15  Cal.  App.  Dec,  1 12,  a  demurrer  was  in- 
tei  posed  on  the  ground  that  the  designation  of  the  ser- 
vant through  wdiose  acts  the  negligence  arose  detracted 
from  the  charge  that  defendant's  negligence  caused  the 
injury.  The  Court  held  that  such  allegation  did  not 
vitiate  the  ])leading,  Imt  clearly  recognized  that  the  real 
issue  was  the  defendant's  negligence. 
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In  pleading-  the  execution  of  a  contract,  all  that  i.^. 
necessary  is  to  allelic  that  the  ])arty  sought  to  he  chari^ed 
executed  it.  Such  an  allegation  is  sustained  h\-  pn^oi 
that  the  contract  was  executed  by  a  duly  authorized 
agent,  within  the  scope  of  his  authoritw  If  the  ]jlaiiuifi 
in  error  was  charged  with  the  purchase  ])rice  of  the 
strap,  all  that  would  he  necessary  to  allege  was  that  it 
agreed  to  buy  it  and  had  not  paid  for  the  same.  This 
allegation  would  be  sustained  by  proof  that  the  buying" 
was  done  by  a  person  who  in  law  woitld  bind  the  plain- 
tiff in  error  and  wdiose  agreement  to  purchase  would 
be  its  agreement.  So  an  allegation  that  plaintiff  in  error 
negligently  furnished  and  maintained  an  luisafe  "Tom- 
my Moore"'  strap  would  be  sustained  by  proof  that  the 
furnishing  and  maintaining  of  such  strap  was  done  In-  a 
person  whose  negligent  act  would  in  law  be  the  negli- 
gence of  the  plaintiff  in  error.  To  attempt  to  distin- 
guish between  the  two  cases  as  to  pleading  would  be 
to  offend  common  sense. 

The  Fellow  Servant  Rule  Is  a  Defense  Under  the  Laws  of 
the  State  of  California. 

While  we  are  loath  to  take  up  the  time  of  the  Court 
in  discussing  a  moot  question.  }  et  we  cannot  refrain 
from  answeriu"  the  contention  of  learned  counsel  for 
])laintiff  in  error  by  stating  that  their  interesting  theory 
of  pleading  is  not  U])held  In'  the  law  of  the  forum.  The 
Su])reme  Court  of  California  ha>  repeatedly  held  thai 
the  doctrine  of  fellow-servants  is  a  defense.  Cnless  the 
defendant  pleads  affirmatively  the  fellow  serwint  rule 
as  a  defense,  he  is  not  permitted  to  reh-  u])on  it.     If  the 
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defense  is  not  pleaded  in  the  answer,  nor  in  any  other 
way,  and  the  evidence  shows  the  injury  to  have  l)een 
caused  Ijy  the  negligence  of  a  fellow  servant,  the  ])lain- 
tiff  can  recover,  as  the  (|uestion  of  fellow  servant  is  not 
at  all  involved  in  this  case.  This  is  sustained  hy  Him- 
nielnian  v.  Cofran,  36  Cal.,  411,  in  which  the  Court  de- 
cided : 

"if  the  defendant  had  desn-ed  to  set  up  as  a  de- 
fense that  the  order  to  move  the  car  was  not  given 
by  the  defendant,  but  by  the  foreman  of  its  blacksmith 
shop,  it  should  have  made  the  proper  averments  to  that 
effect  in  the  answer,  /;/  order  tliaf  an  issue  might  he 
raised  in  that  point.  No  such  issue  haz'iug  been  made 
or  tendered,  the  instructions  zdiich  'icere  refused  were 
irrelc'c'ant."  (our  italics.) 

In  Bjorman  v.  Fort  Bragg,  etc.,  104  Cal.,  629,  the 
Court,  referring  to  the  negligence  of  a  fellow  servant, 
said: 

"This  was  an  affirmative  defense,  and  the  bur- 
den was  clearly  on  the  defendant  to  establish  it." 

In  Gibson  v.  Sterling  Furniture  Co.,  113  Cal.,  6,  it 
was  claimed  that  the  injury  resulted  from  the  negligence 
of  a  fellow  servant.  The  Court  held  otherwise,  as  "there 
was  no  such  issue  or  question  in  the  case  in  the  plead- 
ings." 

Again  the  above  rule  was  approved  and  affirmed  in 
Tayng  v.  Mt.  Shasta,  etc.,  Co.,  135  Cal.,  143,  when  the 
Court  held: 

"The  negligence  of  a  fellow  servant  can  only  he 
invoked  when  it  is  set  up  as  an  affirmative  defense  to 
a  right  of  recovery."  (our  italics.) 
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Tlial  llic  ()l)Jccl  of  tlic  anicndmcnl  of  1907  is  lo 
cnrlail  a  dctcnsc  has  l)ccn  decided  1)\-  tin-  Supreme  Court 
m  iwo  reeeul  eases.  lu  tlie  ease  of  I'ritcliard  w  The 
Whiluev  Instate  Couipany,  deeided  June  lotli,  1913,  the 
Coun  slated: 

"The  main  i)urpose  of  the  amendment  to  that 
section,  adopted  in  1907,  was  the  modification  of  the 
'fellow  servant"  doctrine  wherel)y  onW  ])lea(linL';  and 
])roof  that  the  injury  or  death  was  caused  b\-  the  neg- 
lio'ence  of  a  co-employee  in  the  same  department  of 
labor  with  the  person  injured  or  killed  was  available 
as  a  defense.  The  legislature  iiiighf  "zccll  luwe  beliez'el 
that  ill  thus  curtailing  this  defense        ''^'         '''" 

43  Cal.  Decisions,  pai^e  Cw^^.. 

So  in  the  case  of  Judd  v.  Letts,  1^8  Cal.  359,  the 
Court  said,  referring"  to  the  amendment : 

■'^^d^ile  the  proviso  is  framed  in  a  manner  tha.t 
ma}'  leave  a  doubt  concerning'  the  proper  relation  of 
some  of  the  phrases,  we  think  it  quite  clear  that  the  in- 
tent of  the  amendment  was  to  take  from  all  classes  of 
employers  the  benefit  of  the  fellow  servant  rule,  in 
cases  wliere  the  employee  injured  and  the  one  at  fault 
are  engaged  in  different  de])artments  of  la1)or." 

Plaintiff  in  Error,  by  Its  Answer,  Put  In  Issue  the  Negli- 
gence of  the  Foreman  Gordon. 

The  Ans^ver  alleges : 

"And  for  a  further  and  sei:)arate  answer  and  de- 
lense  herein,  the  defendant  alleges,  u])on  information 
and  l^elief,  that  the  injuries  alleged  to  have  been  cau-^- 
ed  by  the  negligence  and  carelessness  of  a  fellow  ser- 
vant of  said  plaintiff,  then  in  the  employ  of  the  defend- 
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am  and  engaged  in  the  same  general  Imsiness  and  par- 
ticular occupation  as  and  with  said  plaintiff."  (Tr.  p. 
39.) 

This  allegation  is  broad  enough  to  cover  and  include 
anv  ])erson  employed  by  plaintiff  in  error  in  the  same 
general  business  in  whicli  defendant  in  error  was  em- 
ployed. 

This  includes  all  the  employees  whose  negligent 
acts,  under  the  amendment  to  section  U>70  Ciyil  Code, 
cannot  be  plead  liy  plaintiff  in  error  as  a  1)ar  to  its  re- 
sponsibility. There  are  certain  fellow  servants  whose 
acts  of  negligence  cannot  now  l)e  ]  lead  as  a  bar,  although 
employed  in  the  same  general  business  as  the  injured 
employee.  But  plaintiff  in  error,  instead  of  confining 
liis  defense  to  just  that  i)articular  kind  of  a  fellow  ser- 
vant whose  negligent  acts  could  be  plead  as  a  bar,  al- 
leged that  the  injiu'y  was  caused  l)y  the  negligence  of  a 
person  emplo\'ed  in  the  same  general  business,  which 
would  include  the  foreman,  Gordon,  performing  a  non- 
primary  duty.  A  superior  or  a  person  employed  at  an- 
other machine  in  the  same  line  of  work,  would  be  a  per- 
son employed  in  the  same  general  business.  Among 
diose  employeees  engaged  in  the  same  general  business 
there  are  now  certain  accepted  ones  whose  acts  cannot 
i)e  ])lead  as  a  bar.  FMaintiff  in  error  paid  no  attention 
to  these,  but  pleaded  as  a  defense  as  well  the  negligence 
of  fellow  servants  for  which  he  was  res])onsible  as  the 
negligence  of  those  for  which  he  was  not  responsible. 
Instead  of  eliminating  superiors,  he  included  them. 

If  it  were  contended,  however,  that  the  allegation 
only  i-ef erred  to  employees  for  whose  acts  the  employer 
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is  nol  rcs]X)nsi1)k'.  evidence  would  he  adniissil)le  on  ihc 
...      .  ih  ehfo^ 

part  <>l   detendanl^to  overcome  Inis  bv  snowing"  that  it 

was   done   lliroui^h   the   nei^h^ence  of  a   fellow   servant 
whose  acts  w^as  not  a  har. 

I^ainliff  in  ei"r(!r  also  set  nj)  si)ecial  defenses  as  fol- 
lows : 

"And  for  a  further  and  separate  answer  and  de- 
fense herein,  the  defendant  avers  that  the  injuries  al- 
leged to  have  been  suffered  by  plaintiff  were  the  re- 
sult of  plaintiff's  own  carelessness  and  negligence." 
(Tr.  p.  39.) 

It  also  alleged  that  the  carelessness  and  negligence 
of  the  defendant  in  error  directly  contril)Uted  to  and 
were  the  approximate  causes  of  said  injuries  (  Tr.  \)\).  ?>^) 
and  40).  All  these  new  matters  and  defenses  set  up  in 
the  answ^er  are  deemed  denied  by  defendant  in  error  un- 
der section  462,  Code  of  Civil  Procedure  of  the  State  of 
California,  and  any  evidence  tending  to  overcome  said 
new  matter  or  defenses  or  dis])ro\'e  the  same  becomes 
relevant  and  material  tmder  the  pleadings.  In  other 
words,  under  the  allegation  that  the  "injury  was  caused 
by  the  negligence  of  a  fellow  servant  in  the  same  genera.l 
business  as  defendant,  evidence  iluU  the  foreman  Gor- 
don, nei^lii^enfly  eansed  the  injury  icas  admissible,  and 
his  negliij^eiiee  became  an  issue  in  the  case;  unoer  the 
allegation  that  the  injury  was  caused  b\'  the  negligence 
of  delendant  in  error  and  that  liis  negligence  was  the 
proximate  cause  of  the  injury,  ei'idcnce  that  if  z^'as  caus- 
ed by  the  nei^lii^ence  of  the  foreman.  Cordon,  was  ad- 
missible lo  disf>roi'e  III  a  I  if  "a'as  caused  by  the  ney^ligence 
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of  dctciidani'dwa  Cordon's  iico-li<^cnCi    ihcrcbx  bccauw 
ail  issue  ill  the  ease. 

Plaintiff  in  error,  referring  to  the  Tommy  Aloore 
strap,  also  alleged  "that  defendant  used  ordinary  and 
reasonable  care  in  the  selection  of  the  same."  (Tr.  p.  35. ) 
Under  this  allegation  evidence  was  admissible  to  sho^v 
how  the  selection  was  actually  made. 

[n  Rankin  v.  Sisters  of  Alercy,  82  Cal.,  95,  the  lower 
court  admitted  an  instruction  on  undue  influence  to  the 
jur}'  and  the  defendant  objected  on  the  ground  that 
there  was  no  such  issue.  The  defendant  was  not  sus- 
tained on  this  point  as  the  issue  was  raised  by  defend- 
ant's answer,  the  Court  saying: 

''We  think  that  the  issues  I'aised  by  the  plead iiii^s 
were  sufficient  to  justify  the  instruction.  Under  our 
system  of  pleading,  the  plaintiff  is  not  required  to  re- 
ply to  any  new  matter  or  affirmative  defense  set  up 
in  the  answer,  but  it  is  deemed  denied  and  may  be  met 
by  any  competent  proof.''  (our  italics.) 

Referring  to  Aloore  v.  Copp,  1 19  Cal.,  the  Appellate 
Couri  in  Barker  v.  Barker,  9  Cal.  App.,  740,  said: 

"It  was  contended  by  appellant  in  that  case  that 
the  speeial  issues  were  improperly  allozued  because  not 
alleged  in  the  com  pi  a  int.  The  Supreme  Court  held 
against  this  contention,  saying:  Tn  the  first  instance 
the  law  requires  defendant  to  answer ;  but  when  he 
does  so,  the  law  in  the  other  instance  operates  to  make 
the  answer  for  the  plaintiff  without  any  replication 
on  his  part.'  llie  many  eases  decided  shozi'  z'arioiis 
issues  thus  permitted  to  be  tried."  (our  italics.) 
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Xotc  the  follnwini^"  lan^uaj^c  in  said  Darker  w  [bar- 
ker, ^)  Cak  A])]).,  741.  l()-\vit : 

"The  (k'fenckant,  liax'iiip'  in  his  nnswer  and  nol  l)v 
\\a\-  of  cross  C()nii)kiinl,  set  fortli  the  nature  of  his 
ckiini,  it  indeed  would  he  a  cnrions  rule  of  i)leadin!:j;' 
under  our  system  which  7i'ouId  estop  her  from  pro7>ing, 
under  fhe  pleadiiij^s  as  fhey  appear  here,  any  fact 
■a'//'V//  ''i^'ouhf  fend  to  disprove  the  spnrionsness  of  his 
elaini."   (  our  italics ) 

So,  in  the  case  at  har,  there  was  nothini^-  to  esto]^  de- 
fendant in  error  from  pro'vinf^  the  spurioiisness  of  the 
claim  of  ])laintiff  in  error  that  the  neo'ligence  of  defend- 
ant in  error  caused  the  injury  hv  showing;  that  Cordon's 
negligence  caused  the  same. 

The  ])oint  here  raised  was  sr|uarely  decided  against 
])laintiff  in  error  in  Magee  v.  N.  P.  C.  R.  R.  Co.,  7^  Cak, 
435,  where  the  Court,  in  passing  upon  the  overruling  of 
an  objection  to  a  question  asked  ]:)laintiff  if  he  knew  of 
the  defect  causing  the  injury,  it  not  being  alleged  in  the 
com])laint  that  he  knew  of  the  defect,  said: 

"W^e  think  is  was  relevant :  for  while,  as  has  al- 
reach'  been  shown,  the  complaint  contained  no  allega- 
tion of  plaintiff's  ignorance,  the  answer  'alleges  and 
charo'es  the  fact  to  be,  that  \'.-hatever  injuries  were 
sustained  b^'  said  i~)laintiff  were  caused  solely  and 
whollv  bv  his  own  carelessness  and  negligence,  and 
that  but  for  his  own  carelessness  and  negligence  he 
would  not  have  been  injured.'  This  allegation  must 
be  deemed  denied  by  jilaintiff.  and  it  raised  an  issue 
to  which  the  ei'idence  7^'as  applicable,  and  if  so,  sueJi 
ei'idcnce  7^'as  not  irrelei'ant  nor  incoin petent."  (our 
italics.) 
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The  doctrine  of  aider  l)y  the  pleadiiii^-  of  the  opposite 
partv  is  discussed  l)v  Pdiss  in  his  work  on  Code  Pleading 
under  section  43/  of  said  work.     ^Ir.  Bhss  says : 

"It  is  a  rule  of  common  law  that  an  omission  to 
state  a  material  fact,  either  in  the  declaration  or  special 
])lea,  may  l)e  sui)plie(l  by  the  pleading  of  the  opposite 
party         '''         '''  When  the  defendant  chooses  lo 

understand  the  plaintiff's  count  to  contain  all  the  facts 
essential  to  his  lability  and  in  his  ])lea  sets  out  and 
answers  those  wdiich  have  been  omitted  in  the  count, 
so  that  the  parties  go  to  trial  upon  a  full  knowledge 
of  the  charge,  and  the  record  contains  enough  to  show 
the  court  that  all  the  material  facts  were  in  issue,  the 
defendant  shall  not  tread  back  and  trip  up  the  heels 
of  the  plaintiff  on  a  defect  which  he  would  seem  thus 
purposely  to  have  omitted  to  notice  in  the  outset  of  the 
controversv.'  '^'  *  There  is  nothing  technical 
or  artificial  in  this  doctrine  of  aider,  and  it  continues 
to  be  recogniezd  in  Code  pleadings." 


Conclusion. 


The  evidence  clearl}-  shows  that  the  "Tommy 
Moore"  strap  was  a  permanent  appliance  and  that  plain- 
tiff in  error  violated  a  primary  duty  in  furnishing  a 
defective  one,  and  that  Gordon  was  a  vice  principal.  The 
contentions  of  ])laintiff  in  error  are  entirely  foreign  U) 
the  real  issues  involved,  as  a  primary  duty  was  negligent- 
ly performed.  Even  if  a  primary  duty  had  not  been  vio- 
lated the  complaint  would  be  sufficient,  as  the  amend- 
ment to  section  1970  only  curtailed  an  affirmative  de- 
fense, and  the  ultimate  fact  is  all  that  is  required  to  be 
]3leaded.  The  acts  of  the  foreman,  Gordon,  were  not 
only  put  in  issue  by  the  complaint,  but  also  by  the  affir- 
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malive  defense  sel  n])    In-  the  answer  of  tlie  ])lainti ff  in 
error. 

We  res])eelfull_\-  eontend  llial    jud^nienl   should  l)e 
affirmed. 

PUTER&QUINN, 

Attorneys  for  Defendant  in  ]{rror. 


IN  THE 

United  States  Circuit  Court  of  Appeals 


FOR  THE 


r<(»RTtt  JUDICIAL  CIRCUIT 


METROPOLITAN  REDWOOD  LUMBER 
COMPANY  (a  corporation), 

Plaintiff  in  Error. 


vs. 
HUGH    DAVIS, 


(Defendant  below.) 


Defendant  in  Error. 
(Plaintiff  below.) 


> 


SUPPLEMENTAL    BRIEF    FOR    PLAINTIFF 
IN    ERROR. 

At  the  oral  argument  of  this  case,  certain  ques- 
tions were  discussed  as  to  which  permission  was 
granted  by  this  Court  to  file  a  supplemental  brief. 

To  discuss  these  questions  in  order : 

I.     CAUSE   OF   ACCIDENT. 

Fro:\[  the  Evidence  Adduced^  the  Cause  of  the 
Accident  was  Merely  a  Matter  of  Conjecture, 
AND  Verdict  Based  Thereon  Cannot  Stand. 


The  oiiJji  cvidciu'c  as  to  the  nccidciit  itself  is  con- 
tained at  pages  (JO  and  (il  of  the  traiisei-ipt,  and  is 
as  follows: 

Plaintiff  testified  (i).  ()0)  : 

"AVhen  this  accident  happened  the  log  was  not  on 
my  section.  I  was  watching  for  it  to  come  into  my 
section.  Then  the  strap  brol^e.  The  strap  that  was 
around  the  stump,  the  "Tommy  Moore"  strap 
on  this  side,  and  it  threw  it  around  and  hit   my 

k'g    .    .    :\ 

And  again  at  page  61 : 

"It  was  the  end  of  the  cable  that  struck  me  .  .  . 
It  was  the  end  of  the  line  that  struclv  me.  It  broke 
on  the  opposite  side  and  swamg  around.  It  was  the 
end  of  it  hit  me,  but  I  don't  know  how  near  it  was 
to  the  end  of  the  line.  It  was  something  like  two 
feet  or  three  feet." 

The  strap  itself  was  not  offered  in  evidence  and 
the  only  fact  shown  is  that  somewhere  along  its 
length  it  broke. 

It  should  be  noted  that  this  very  strap  had  been  in 
use  continuously  for  tw'o  or  three  weeks  before  the 
accident.  As  to  this,  plaintiff's  witness  Laird  testi- 
fies (tr.  p.  71 )  : 

"I  could  not  say  exactly  how  long  before  the 
accident  that  strap  was  made  ...  It  was  ap- 
proximately two  or  three  weeks." 
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Plaintiff  liimself  at  page  64  testifies  that  in  abont 
fifteen  days  it  wcnked  eight  or  nine  days  and  that 
in  these  days 

"They  may  liave  pulled  on  some  days  twenty, 
some  days  thirty,  some  days  they  would  not  pvdl  in 
ten." 

It  was  not  shown  that  any  accident  had  happened 
in  the  use  of  this  strap  before,  although  plaintiff, 
himself,  worked  with  it  and  in  its  immediate  vicinity 
dm  ing  all  of  that  time. 

Again  it  was  not  shown  that  the  load  carried  at 
the  time  of  the  accident  was  less  than  or  equal  to 
the  usual  haul. 

Certainly  from  these  facts  it  would  not  appear 
that  the  break  was  due  to  any  inherent  defect  or 
weakness  in  the  strap. 

To  say  nothing  of  the  possibility  that  the  break 
ii:ight  have  been  caused  by  an  excessive  strain, 
whether  through  weight  of  the  load  or  its  having 
been  caught  in  some  obstruction  on  the  ground,  it 
was  again  equalh^  possible  that  the  break  occurred 
at  the  splicing. 

Plaintiff's  witness  Laird  testifies  at  page  73: 

"I  had  much  difficulty  in  making  the  splicing." 

And  Casey,  also  plaintiff's  witness,  testified  at 
page  79: 

"We  had  tKjuble  splicing  it.  We  could  not  pull 
the  strands  through." 


Tlio  accident  ,tlieii  may  have  liajipcncd  through 
any  one  of  sovcral  causes: 

1.  The  alleged  insufficiency  of  tlie  strap. 

2.  A  latent  defect  in  it. 

3.  Its  improper  use  or  over-straining. 

4.  The  impi'oj^er  splicing. 

5.  Its  improper  adjustment  to  the  stump. 

Theie  was  ahsolutch)  uotlilng  in  the  evidence  to 
i-how  to  which  of  these  causes  the  accident  was  at- 
tiiljutat^;and  under  these  conditions  a  verdict  for 
plaintiff  must  have  been  based  on  mere  conjecture 
and  cannot  stand. 

Almost  the  san:e  conditions  existed  in  the  case  of 

Pierce  v.  Kile,  80  Fed.  Rep.  at  867; 

an  action  by  employee  against  his  employer,  based 
on  the  breaking  of  an  allegedly  defective  rope. 

In  ruling  that  defendant  was  entitled  to  a  directed 
verdict,  the  Circuit  Court  of  Appeals  for  the  Sev- 
enth Circuit,  said: 

"There  was  no  evidence,  other  than  the  fact 
that  the  lope  In'oke,  to  suggest  insufficiency  or 
defect.  The  general  rule  is  not  disputed  that,  as 
between  master  and  servant,  the  proof  of  the 
occurrence  of  an  accident  raises  no  presumption 
of  negligence.  If  the  circumstances  surround- 
ing the  ti'ansaction  speak  the  negligence  of  the 
master,  and  that  can  be  deduced  therefrom  as  a 
natu.ral  and  reascmable  inference,  the  duty  of 
explanation  is  cast  upon  the  master.  (Citing- 
cases.)  The  proof  to  warrant  such  inference 
nmst  be  hi  ought  forward  hy  him  who  charges 


ihv  negligence,  and  upon  whom  is  the  l)urden  of 
proof.  Tlie  inference  of  negligence  cannot  he 
estahlisJied  hi)  conjecture  or  speculation,  or 
drawn  from  a  jn-eHiimption,  hut  must  he  founded 
zipon  some  estahlislied  fact.  The  hiw  of  the  case 
was  correctly  apprehended  and  stated  by  the 
court  in  its  charge  to  the  jury,  but  the  couit 
<^rred  in  not  directing  a  verdict  for  the  defend- 
ant below.  There  w^as  absolutely  no  evidence, 
other  than  the  fact  of  the  breaking  of  the  rope, 
from  which  negligence  of  the  master  could 
justly  be  inferred.  The  accident  may  have  oc- 
curred from  (1)  the  insufficiencfj  of  the  roj:e, 
(2)  a  latent  defect  of  the  rope,  (3)  its  improper 
use  and  overstraining,  (4)  the  7nanner  of  its  ad- 
justment to  the  standard,  (5)  the  character  of 
the  standard  used.  It  is  urged  that  it  v:as 
proper  to  submit  the  case  to  the  jury  upon  the 
ground  that  they  had  the  right  to  infer  that  the 
rope  was  insufficient,  for  the  reason  that  the 
other  possible  causes  of  the  accident  w^eie  ex- 
cluded by  the  evidence.  This  reasoning  is 
fallacious  in  its  premises.  The  eviderce  did  not 
exclude  all  other  probable  causes  of  the  breaking 
of  the  rope.  To  the  contrar}^  it  suggests  as 
strongly  probable  that  the  accident  was  due  to  a 
great  and  inconsiderate  strain  upon  the  rope 
during  the  obstruction  of  the  pile,  and  wdiile 
Davis  w^as  endeavoring  wdth  the  pinch  l)ar  to 
overcome  the  obstruction,  and  befoie  it  could  be 
surmounted,  and  through  the  great  lateral  strain 
upon  the  rope  caused  by  the  pulling  on  it  by  15 
or  20  men  wdiile  the  pile  was  thus  obstructed. 
Whether  that  be  the  correct  solution  of  the  cause 
of  tlie  accident  or  not,  it  is  certain  that  not  only 
w^ere  all  other  probable  causes  of  the  insuffici- 
ency of  the  rope  not  excluded  by  the  evidence, 
but  the  testimony  clearly  established  its  suffici- 
ency. The  plaintifL  below%  therefore,  had  faik^d 
to  establish  any  neglect  of  duty  upon  the  part  of 
the  defendant  below  causing  this  injuiy,  and  it 
was  error  not  to  direct  a  verdict  as  lequested. " 


It  will   be  seen  that  jn-dclicnUji  crcrij  possihl/il/j 
udvertcd  to  by  that  Court  exists  in  l/iis  Ctisc. 

Tlie  leading  case  on  this  snbjetit  is 

Patton  V.  Texas,  etc.,  Rd.  (\k,  179  U.  S.  658, 
45  L.  Ed.  361 ; 

where  the   Supreme   Court  lays   down   the    lule   as 
f  ollow^s : 

"It  is  not  sufficient  for  the  employee  to  show 
that  the  emplo^^er  uhiij  have  lieeii  guilty  of 
negligence;  the  evidence  must  point  to  the  fact 
that  he  was.  And  when  the  testimony  leaves  tlie 
matter  uneertain  and  shows  that  any  one  of  h(di' 
a  dozen  tli'uigs  may  hare  hroaf/Iit  al)out  the  in- 
jury, for  some  of  whieh  the  einjiJayer  is  respon- 
sil)le  and  for  so}ne  of  whieh  he  is  not,  it  is  not 
for  the  jury  to  guess  t)ettreen  these  half  a  doze)) 
causes  and  fi?ul  that  the  neglifjenee  of  the  em- 
ployer was  tlie  real  eause,  when  there  is  no  satis- 
factory foundation  in  the  testimony  for  that 
conclusion.  If  the  employee  is  unable  to  adduce 
sufficient  evidence  to  show  negligence  on  the 
part  of  the  employer,  it  is  only  one  of  the  many 
cases  in  which  the  plaintiff  fails  in  his  testi- 
mony; and  no  mere  sympathy  for  the  unfoitu- 
nate  victim  of  an  accident  justifies  any  depait- 
ure  from  settled  rules  of  jiroof  resting  upon  all 
plaintiffs." 

The  same  rule  is  laid  down  in  the  Federal  Couits 
in 

Northern  Pac.  Co.  v.  Dixon,  139  Fed.  740; 
Moit  V.  Ills.  Cent.  R.  Co.,  153  Id.  356; 
Carnegie  S.  Co.  v.  Byers,  149  Id.  669; 
Minneapolis,  etc.,  Co.  v.  Cronin,  166  Id.  659: 
Midland,  etc.,  Co.  v.  Fulgham,  181  Fed.  95. 
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And  as  recently  as  in  the  case  of 

Smith  V.  Ills.  Cent.  R.  (\).,  200  Fed.  at  555.' 

To  these  may  be  added  the  case  of 

Hofnaner  v.  AYhite,  70  N.  E.  (Mass.)  1033 
when  the  Court  said: 

"//  there  were  other  eauses  besides  the  fact  of 
the  fall  of  the  chest  itself  that  may  have  pio- 
duced  such  a  result,  the  plaintiff  is  obliged  to  fjo 
further  and  eliminnte  them  hjj  sJioirinrj  tltaf 
theij  did  not  operate:' 

And  the  California  case  of 

Puckhaber  v.  S.  P.  Co.,  132  Cal.,  at  365, 
where  it  is  said: 

"It  would  be  a  guess,  i3ure  and  sinqjle,  upon 
the  part  of  the  jury  to  so  find  as  a  fact,  and  a 
verdict  and  judgment  cannot  rest  upon  a  foun- 
dation created  upon  a  guess.  It  is  as  necessaiy 
for  the  plaintiffs  to  show  that  defendant's  negli- 
gence caused  the  injury,  as  it  is  for  them  to 
show  that  defendant  was  guilty  of  negligence,  or 
that  the  party  was  injured." 

Of  the  five  possibilities  of  the  cause  of  the  accident 
heretofore  enumerated,  there  was  only  one  for  which 
defendant  could  have  been  held  liable— the  first. 
.For  the  second  it  would  not  have  been  liable,  and  for 
the  third,  fourth  and  fifth  it  equally  would  not  have 
been  liable,  because  these  were  acts  done  by  the 
fellow  servants  of  plaintiff.  The  case  then  ^vould 
come  within  the  rule  set  forth  in  the  Patton  case 


and  the  vordict  would  after  all  be  a  ^ucss  and  iin- 
suppoi'table  as  a  matter  of  law. 

II.     ASSUMPTION  OF  RISK. 

Platxtiff  Clearly  AssitjNlkd  the  Risk  of  thf 
Accident  to  Him. 

The  question  of  assumption  of  rislv  has  so  recently 
been  passed  upon  by  this  Court  in  the  case  of 

Williams  v.  Bunker  Hill,  etc.,  Co.  200  Fed. 
Rep.  211, 

that  it  will  be  unnecessary  to   add   other   Federal 
cases. 

Reference  may  be  made,  however,  to  the  clear 
statement  of  the  doctrine  and  of  its  limitations  in 
the  case  of 

Bresette  v.  Stone  Co.,  162  Cal.  74. 

It  is  submitted  that  all  of  the  elements  necessaiy 
to  constitute  assumption  of  risk  appear  in  this  case. 

1.  Plaintiff's  employment  and  duty  brought  him 
into  the  use  of  and  close  proximity  to  the  strap. 

As  he  states  at  page  64 : 

"My  duty  was  to  watch  the  log  through  the 
'Tommy  Moore',  through  the  'Tommy  Moore' 
block,  and  signal  to  the  engineer,  signal  the 
engineer  to  go  ahead  as  soon  as  I  changed   it 


2.  He  worked  with  the  rigging  crew  in  work  of 
this  character  from  about  April  first,  1910,  to  Aug- 
ust 15,  1910,  wlien  he  was  injured.     (Tr.  p.  63.) 

3.  He  oiled  this  particular  strap  (Tr.  p.  61). 

4.  He  worked,  in  the  discharge  of  his  duties,  with 
this  particular  strap,  for  about  fifteen  days  (Tr. 
p.  64). 

5.  If  there  was  any  danger,  it  was  an  obvious 
one,  as  Laird  testifies  (Tr.  p.  73)  :  "It  was  worn; 
you  co^ild  not  tell  it  hy  looking  at  it  even,  and  witli- 
oiit  handling  tJie  line  any  at  all,  you  could  tell  it  was 
ivorn."  ■     :     ^ 

6.  The  employees  were  expected  to  look  out  for 
their  own  safety.  As  Casey  testifies  (Tr.  p.  83) : 
"We  had  to  look  out  for  ourselves  above  here." 

7.  And  plaintiff  fully  knew  and  appreciated  the 
danger.  As  he  testifies  (Tr.  p.  69)  :  "If  the  line 
would  break  or  anything  would  fly  I  would  be  in 
danger.  I  don't  know  if  the  line  was  apt  to  break. 
It  might  break.  I  could  not  stand  there  and  do  my 
work  anyway." 

It  is  submitted  that  an  assumption  of  risk  is  clearly 
shown  and  that  plaintiff  is  not  entitled  to  recover. 

In  the  Williams  case  cited  above,  this  Court  says: 

"Williams,  by  entering  upon  and  remaining 
in  the  employment  of  the  mining  company,  as- 
sumed the  ordinary  risks  and  dangers  of  the 
employment  he  was  in,  and  of  the  extraordinar}^ 
lisks  and  dangers  of  such  emplo\anent  which 
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lie  kiU'W  and  appreciated.  But  the  risk 
of  the  niiinng  company's  negligence  and 
of  its  effect  were  not  of  the  ordinary 
risks  of  Williams'  employment,  unless  such 
negligence  or  the  effect  thereof  was  knowm  and 
ai)preciated  by  him,  or  was  o})vi(>us;  that  is, 
plain  to  be  ol)served  and  understood  hy  him  by 
leasonably  using  his  senses.  Of  course,  an  em- 
ploye who  knows  and  appreciates  the  hazards 
of  his  service,  and  those  lisks  which  are  appar- 
ent to  ordinary  observation,  assumes  the  risks 
ii]cident  to  his  situaticm.  Neither  do  we  lose 
thought  of  the  established  rule  that  when  a  de- 
fect is  obvious,  or  so  patent  as  to  be  readily  ob- 
served l)y  a  servant  by  the  reasonable  use  of  his 
senses,  having  in  view^  his  age,  intelligence,  and 
expeiience,  and  the  danger  and  risk  from  it  are 
apparent,  the  servant  will  not  be  heai'd  to  say 
that  he  did  not  realize  or  ap^jreciate  them." 

And   in   the    couise    of    the    discussion,    there    is 
(juoted  the  case  of 

Butler  V.  Trazee,  211  U.  8.  459,  53  L.  Ed.  281, 
when  the  Supicme  (Vmrt  says: 

"Where  the  conditions  are  ctmstant  and  of 
loiig  standing,  and  the  danger  is  one  that  is 
suggest(^d  by  the  common  knowledge  which  all 
possess,  and  both  the  conditions  and  the  dangers 
are  obvious  to  the  common  understanding,  and 
the  employee  is  of  full  age,  intelligence,  and 
adequate  experience,  and  all  these  elements  of 
the  probh^  mjtippear  without  contradiction  fnmi 
the  plaintiff's  own  evidence,  the  (juestion  l)e- 
comes  one  of  law  for  the  decision  of  the  court. 
Upon  such  a  state  of  the  evidence  a  verdict  for 
the  plaintiff*  cannot  be  sustained,  and  it  is  the 
duty  of  the  judge  presiding  at  the  trial  to  in- 
stiu.ct  the  Jury  accordingly." 


ir 
III.     KNOWLEDGE  OF  DEFENDANT. 

The  Evidexce  Failed  to  Disclose  that  Defexd- 
AXT  KxEw  OR  Should  Have  Kxowx  that  Axy  Ma- 
terial  Furxished  by ^  was  defective. 

It  is  of  course  undisputed  law  that  it  nuist  be 
shown  by  plaintiff  that  defendant  knew  or  ought  to 
have  known  that  the  appliance  w^as  defective.  No 
such  evidence  appears  here. 

Mt 

Even  if  he  conceded  that  the  Foreman   Gordon 

knew  that  the  material  he  gave  for  the  construction 
of  the  strap  w^as  defective,  tliere  is  no  evidence  that 
defendant  furnished  this  to  Gordo)i  to  be  given  to 
the  crew. 

There  was  in  the  immediate  vicinity  of  the  wT)rk 
a  new  piece  of  cable  of  about  four  or  tive  hundred 
feet  out  of  which  this  strap  could  have  been  made 
(see  testimony  of  Casey,  Tr.  p.  81;  Spain,  Tr. 
p.  89). 

And  there  ff?t»  also  about  two  thousand  feet  of 
line,  equally  available,  about  seventy-five  or  eighty 
feet  away.     (Testimony  of  Spain,  Tr.  pp.  89,  97,  98, 

99.) 

Instead  of  using  either  of  these,  Gordon  went 
quite  a  distance  away  and  selected  other  material 
which  it  is  claimed  he  stated  he  knew  was  defective. 

While  it  is  claimed  that  Gordon  stated  that  ''they" 
told  him  to  take  the  old  line,  it  is  not  shown  who  the 
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"they"  wc'i't',  and  (Jordoii  did  not  say  who  it  was. 
(Tr.  p.  74.) 

AVhile  a  master  is  of  course  lia])le  for  the  acts  of 
his  servant,  the  imposition  of  such  a  liability  here 
would  strain  the  doctrine  to  the  breaking  point. 
Certainly  it  cannot  l)e  assumed  either  as  a  matter  of 
technical  law  or  of  common  sense,  that  wdien  a  mas- 
ter has  at  the  very  spot  and  in  close  proximity  to 
that  spot  furnished  adequate  safe  materials  and  ap- 
pliances, he  can  be  held  liable  wdien  his  emi)loyee, 
w^ithout  his  knowledge,  does  not  use  these  but  goes  to 
a  remote  part  of  the  plant  and  selects  an  obviously 
dangerc  )us  substitute. 

For  all  the  considerations  above  stated,  it  is  re- 
spectfully submitted  that  the  judgment  be  reversed. 

LiLIEXTHAL,  McKlNSTEY   &   RaY:\[OXD, 

Mahan  &  Mahan, 
Kenneth  Newett, 

Attorneys  for  PJaititiff'  in  Error. 


IN  THE 

United   States   Circuit  Court  of  Appeals 

I- OR  ttie; 
NORTH  lUDTCIAL  CIRCUIT 


METROPOLITAN  REDWOOD  LUMBER 
COMPANY  (a  corporation), 

1^1  aiu tiff  ill  Error. 
(Defendant  below.) 

vs. 

HU(^.H  DAMS, 

Dcfcmiaiii  in  Error. 
(  Plaintiff  below. ) 


ANSWER  TO  SUPPLEMENTAL  BRIEF. 

Learned  Counsel  for  Plaintiff  in  Error  in  their 
Supplemental  Prief  contend  that,  ^^Froiu  flic  cT'idcucc 
adduced,  flic  cause  of  flic  accidcuf  7cas  merely  a  iiiaffcr 
of  conjecfure  and  verdict  based  flicrcoii  caiiuof  sfaiid." 

We  submit  that  it  is  a  uiaffer  of  couiecfure  with  us 
how  the  learned  counsel  came  t(^  such  a  conclusion,  when 
the  record  shows  beyond  controversy  that  the  strap  was 
m?ide  of  an  old.  worn  out,  rusty,  wT)rthless  ])iece  of  cable 
that  was  not  big  enourh  to  be  used  for  a  Tommy  Moore 


strap  and  that  hv  reason  of  such  condition  the  strap 
i)roke.  The  nncontracHcted  testimony  of  tlie  witnesses 
Laird  and  Care\"  is  eonchisive  on  tliis  i)oint. 

Laird  testified : 

"W  ell  it  was  a  very  i)oor  ])icce  of  line  in  mv  es- 
timation.'" Las^e  72.  "It  was  worn;  yon  can  te'il 
by  looking"  at  it  even,  and  without  handlinj.^'  the  line 
at  all,  yon  can  tell  it  is  worn;  in  the  first  i)lace  it  is 
;-;mall.  I  should  not  think  that  it  was  bi^-  enou,qh  t;* 
be  used  for  a  strap  for  a  'Tomnu'  Moore'  from  what 
T  knew  about  them.  I  should  judt^e  it  was  an  inch 
and  an  cii^htli  line  in  diameter  or  if  had  been.  The 
strands  were  worn.  The  strands  would  l)reak  o^\, 
wh:n  we  would  i^o  to  ])ush  them  in  through  th? 
wire,  they  would  break ;  the  wire  strands  would 
break  and  fly  back  w^hen  we  pulled  the  line  through. 
I  went  on  and  helped  to  splice  the  line  with  these 
other  two  gentlemen.  //  s/iowed  iinlieafions  of  Dc- 
ini^  K'orn  out.  I  had  much  difficulty  in  making  that 
s]:)lice."     Page  73. 

Witness  Carey  testified,  page  7^L 

"The  cable  was  in  ])0(»r  condition.  Th.-  cable  was 
^vorn  out.  We  had  trou1)le  s])licing  it.  We  could 
not  ])ull  the  strands  through;  it  was  all  chii)i)-d  ana 
1  roken  off  on  account  of  the  worn  condition.  It  z^'as 

i'lisled  out." 


"llic  log  ivas  upon  the  nnnvay  i^'licu  the  strap 
broke.  I  did  not  see  anything  interrupting  the  log 
or  striking  stumps  or  anything  of  that  kind.  When 
the  strap  l)roke  there  'li'as  nothing  in  front  of  the 
log  at  the  time.    It  was  in  the  roadl->ed.''    Page  79. 

Witness  I'reiiniiis  testified,  page  86: 

"\Mien  the  accident  happened  it  was  an  ordinary 
pull.  We  were  pulling  ordinarily  when  that  gave 
away." 

'i'he  testimony  of  Defendant  in  I{rror  stands  un- 
contradicted on  the  question  as  to  whether  the  strap 
broke  or  the  splice  gave  away : 

"Tt  was  the  end  of  the  line  that  struck  me.  // 
Ivoke  on  the  opposite  side  and  .s^K'ung  around.  It 
was  the  end  of  it  hit  me,  hut  I  don't  know  how  n.^ai 
It  was  to  the  end  of  the  line.  It  leas  something  like 
t-a'o  feet  or  three  feet."  Page  61. 

The  above  testimonev  is  a  conijjlete  answer  to  the 
argument  contained  in  Plaintiff  in  l^'ror's  Suj^plemental 
Brief.  In  substance  the  stra])  was  constructed  from  un- 
safe and  incomi:)etent  material  and  broke  solely  b\-  reas- 
on thereof. 

The  uncontradicted  testimony  shows  that  the  strap 
was  made  of  an  old,  rusty,  worthless  piece  of  cable,  en- 
lirelv  unfit  to  be  used  for  the  i)urpose  of  a  Tommy  Moore 
wtra])  and  that  the  strap  broke  about  twr-  feet  or  three 


lc(.'1  from  the  end  1)\'  rcison  of  ilic  1,'ick  of  tensile  stren.iitli 
suffieienl  to  sustain  the  usual  burden  placed  upon  it. 
The  engineer  I'reunius  testified  that  "When  this  acci- 
dent ha])])ene(l  it  was  an  ordinary  ])ul].  C\arey  testified 
lint  "When  the  stra])  broke  there  was  nothing  in  front 
of  the  Iol;-  at  the  time." 

The  record  shows  that  the  Plaintiff  in  Error  failed 
to  contradict  an_\'  of  the  above  ])ositive  testimony.  Such 
l)cini^'  the  case,  the  facts  testified  to  are  admitted  facts 
in  ihe  case.  He  hers  the  record,  if  such  testimony 

Av^s  untrue,  it  surely  was  an  easy  matter  for  Plaintiff  in 
Ij-r  ;r  to  show  that  fact.  \W\\  did  not  Plaintiff  in  Rr- 
r(  r  i)roduce  thj  strap  in  evidence?  It  was  in  its  i)owcr 
to  d)  so,  if  there  was  any  (|nestion  as  to  the  correctness 
of  ilu'  testimonv  LMven  in  evidence  in  reference  to  th'j 
fitness  of  the  stra])  and  the  i)1ace  where  it  broke. 

ft  is  also  contended  that  Defendant  in  Error  "clear- 
ly assumed  the  risk  of  the  accident  to  him."  The  record 
does  not  uphold  such  a  conclusion.  Section  1970  of  the 
Civil  Code  of  California  provides:  "Knowledt^e  of  an 
em])loyee  injured  of  the  defective  or  unsafe  character 
or  condition  of  any  machinery,  ways,  ai)]:)liances  or 
structures  of  such  em])loyer  shall  not  be  a  bar  to  recov- 
er\-  for  any  injtn"y  or  death  caused  thereby,  unless  U 
shall  also  a])])ear  that  such  em])loyee  /////_v  understood, 
co:uprclicudcd  and  af^prcciatcd  the  dangers  incident  to 
the  use  of  such  defective  machinery,  ways.  ai)])liances 
or  strucliu'es,  and  thereafter  consented  to  use  the  saint 
(tr  continued  in  the  use  thereof." 


The  evidence  shows  without  contrachction  that  the 
Defendant  in  hjTor  had  ahsohitely  no  knowledi^'e  of  the 
defective  or  unsafe  cliaracter  or  conchtion  of  the  stra]) 
or  that  he  fuUy  understood,  eonif^reheiided  and  apf^rc- 
eiafed  the  dani:;ers  ineidenf  fo  the  use  of  if. 

Defendant  in  Krror  testified  (paq'e  ()?)  : 

"T  saw  the  strap  every  da}'  and  e\'ery  time  a  lo;( 
came  alonii",  but  /  did  not  fake  any  uofiee.  I  did  u.^t 
look  at  it  fo  see  ■ichef/ier  it  icas  defeeti'i'e.  ''■'  ^' 
-^      I  do  not  kno'K'  what  they  made  it  out  of." 

On  pao'e  68  he  testified:  " 

"If  was  there  but  I  did  not  /^ay  any  f>arfieular 
notiee  of  it.  I  eould  hai'e  examined  it  if  I  wanted  to. 
I  thou^^htfherc  was  no  need  of  it.  I  HAD  XO  BX- 
PBRIBXCB  IX  LIXBS.  ='^  ''  '^  J  didu  : 
know  it  needed  e.vaminin^^;  in  the  first  flace  I 
didn't  kno7\.'  anythiui^  about  if.  ''■'  ''■'  '•'  /  dul 
not  examine  it.  I  did  not  knozv  wJiaf  si.::e  if  7cas  or 
anything  about  it.  "  '•'  '''  /  don't  know  if 
the  line  was  apt  to  break." 

On  paj^e  70: 

"I  never  was  there  when  the  stra])  was  made  al 
ah.  T  had  notliing-  to  do  witli  the  handhni^,-  of  it  at 
all.  I  never  put  the  'Tommy  Moore  strap"  upon  the 
stum])." 
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'!1iis  icstimonv  stands  adiniltcd  and  is  a  conijjlcte 
answer  lo  the  ari^unient  adx'anccd  by  learned  eounsel  in 
ilie  v^U])i)lenienlal  lirief. 

We  resi)ectfnll\'  sulnnit  tliat  the  jndi^-ment  be  af- 
firmed. 

PUTKR  &  QLINN 

Attorneys  for  Defendant  in  Error. 


United  States  Circuit  Court  of  Appeals 

FOR  THE  NINTH  CIRCUIT 


METROPOLITAN  REDWOOD 
LUMBER  COMPANY  (a  Corpor- 
ation), 

Plaintiff  in  Error, 

VS. 

HUGH  DAVIS, 

Defendant  in  Error. 


PETITION  FOR  REHEARING. 


Plaintiff  in  error  respectfully  petitions  this  Court 
for  a  rehearing  of  this  cause  upon  the  following 
grounds: 

I. 

That  the  evidence  does  not  show  that  the  "Tommy 
Moore"  strap  was  a  permanent  device. 


2 

II. 

That  the  evidence  does  not  show  beyond  reasonable 
doubt  that  the  accident  was  attributable  to  the  condi- 
tion of  the  cable. 

III. 

That  this  Court  has  not  discussed  or  considered  the 
argument  of  assumption  of  risk. 

( I )  In  its  opinion  this  Court  finds  that  the  device 
v/as  a  permanent  one. 

According  to  plaintiff's  own  testimony  (Trans.,  p. 
67,  fol.  57)  the  line  and,  consequently,  the  strap  was 
changed  two  or  three  times  in  two  weeks,  and  accord- 
ing to  testimony  of  the  same  witness  (page  64,  fol.  54) 
it  had  been  there  some  nine  or  ten  days  before  the 
accident,  but  they  were  not  working  more  than  half 
the  time. 

As  appears  throughout  the  testimony,  this  "Tommy 
Moore"  strap  was  used  as  a  means  of  changing  the 
direction  of  the  cable  and  was  necessarily  either 
shifted  from  stump  to  stump  as  the  direction  of  the 
haul  changed,  or  a  new  one  was  made  from  time  to 
time,  but  every  time  that  the  direction  of  a  haul  was 
changed,  the  position  of  the  strap  was  changed. 

As  testified  by  witness  Spain  (page  93,  fol.  ^'j)^ 
"These  straps  would  have  different  lengths  depend- 
ing upon  the  location  of  the  stump  to  the  roadway. 
*  *  *  They  have  to  make  a  new  ^Tornmy  Moore' 
strap  for  each  new  direction  in  which  they  draw  the- 


logs,  that  is,  unless  it  was  a  straight  pull,  or  unless  a 
former  strap  would  answer  the  purpose.  It  is  made 
with  two  eye  splices  in  it,  one  on  each  end,  one  eye 
splice  on  each  end,  and  as  the  crew  are  directed  to  go, 
or  as  they  go  to  different  logging  operations,  they 
themselves  have  to  make  a  strap  for  each  new  situa- 
tion." 

This  Honorable  Court  quotes  a  portion  of  the  testi- 
mony of  the  same  witness  on  page  97,  folio  81,  but 
while  he  states  that  it  was  a  permanent  contrivance, 
he  states  that  it  was  permanent  only  as  long  as  they 
used  the  road  hauling  logs  ''down  there  to  that 
landing." 

Certainly  it  should  not  be  said  that  there  was  any- 
thing permanent  in  the  contrivance  in  the  way  that  a 
tunnel  is  permanent  as  was  held  in  the  case  of  Hanley 
vs.  Cal.  etc.  Company,  127  Cal.  232,  or  in  which  piers 
are  permanent,  as  was  held  in  Majors  vs.  Connors, 
162  Cal.  134-135,  which  are  the  cases  relied  upon  by 
the  defendant  in  error.  The  rule  is  rather  that  an- 
nounced in  Leishman  vs.  Union  Iron  Works,  148  Cal. 
374,  or  Callan  vs.  Bull,  113  Cal.  593,  or  Burns  vs. 
Sennettj  99  Cal.  363. 

(2)  We  again  respectfully  urge  that  the  evidence 
does  not  clearly  show  such  a  condition  of  the  strap 
as  to  preclude  the  possibility  that  the  accident  arose 
because  of  some  other  circumstance.  While  this  Hon- 
orable Court  states  that  plaintifif  in  error  had  the 
possession  of  the  strap  and  might  have  produced  it  in 
evidence,  we  submit  that  there  is  nothing  in  the  evi- 


dcnce  to  show  this,  and  as  far  as  the  information 
received  by  the  writer  of  this  brief  goes,  plaintiflf  in 
error  did  not  have  the  possession  of  the  strap  after 
the  accident. 

While  it  is  true  that  witnesses  testified  that  the 
outside  strands  were  broken,  still  this  was  a  cable  of 
I  1-8  inches  in  diameter,  and  as  testified  by  Mr. 
Spain,  any  cable  no  matter  what  its  inside  conditon 
was,  might  be  rusted  within  a  night  or  two.  (Trans., 
p.  96,  fol.  79.)  Nothing  that  was  clearly  testified  to 
by  any  of  plaintifif's  witnesses  definitely  shows  the 
presence  of  more  than  a  mere  surface  rust,  and  cer- 
tainly the  fact  that  the  outer  strands  would  break  ofif 
was  no  indication  of  any  weakness  in  the  tensile 
strength  of  the  cable  itself.  Accordingly  we  respect- 
fully urge  again  the  argument  set  forth  in  pages  1-8 
in  the  supplemental  brief  of  plaintiff  in  error. 

(3)  This  Honorable  Court  did  not  consider  the 
question  of  assumption  of  risk  argued  in  the  supple- 
mental brief. 

It  is  stated  in  the  opinion  that  the  defects  were 
visible  to  the  eye  and  were  patent.  If  this  were  so, 
the  argument  of  assumption  of  risk  becomes  the  more 
potent.  We  respectfully  urge  upon  this  Court  the 
consideration  of  this  phase  of  the  matter. 

All  of  the  elements  of  assumption  of  risk  occur 
in  this  case. 

We  are  the  more  urgent  in  asking  for  a  rehearing 
of  this  matter  because  in   so   far  as   the  plaintiff  in 


error  is  concerned,  the  judgment  seems  unfair.  It  is 
true  that  the  defendant  in  error  was  injured,  but  in 
order  to  hold  plaintiff  in  error  liable,  there  should  be 
some  clear  legal  ground  of  liability  shown. 

The  rule  of  law  is  well  established  that  there  is  no 
absolute  liability  on  the  part  of  the  employer  to  fur- 
nish safe  materials,  but  that  he  must  exercise  merely 
reasonable  care  in  such  supply,  and  when  it  is  con- 
sidered that  practically  at  the  very  feet  of  Gordon 
there  was  cable  adequate  in  amount  and  character  for 
the  purpose  of  making  such  a  strap  as  should  be 
needed,  it  would  seem  that  plaintiff  in  error  did  ex- 
ercise that  reasonable  care. 

The  foundation  of  all  liability  of  negligence  is  the 
reasonable  anticipation  of  what  will  happen  in  the 
event  of  a  certain  act,  and  most  certainly  it  cannot  be 
claimed  that  plaintiff  in  error  could  have  reasonably 
anticipated  that  Gordon  would  have  gone  to  a  remote 
spot  and  overlooked  the  new  piece  of  cable  in  the 
immediate  vicinity  of  his  work  and  the  2000  feet  of 
cable  about  75  or  80  feet  away  from  him.  It  is  as 
though  a  section  boss  on  an  extensive  railway  system 
were  to  go  miles  away  from  the  place  of  the  opera- 
tions of  a  section  gang,  overlooking  new  material  at 
his  feet  to  supply  to  his  gang  defective  material 
which  he  found  at  this  remote  spot.  As  was  said  in 
the  supplemental  brief,  this  would  seem  to  be  the 
straining  of  the  doctrine  of  respondeat  superior  to  the 
breaking  point. 


It  is  respectfully  submitted  that  this  cause  be  re- 
lieard. 

LiLIENTHAL,   McKlNSTRY  &  RAYMOND, 

Mahan  &  Mahan, 
Kenneth  Newell, 

Attorneys  for  Plaintifif  in  Error. 

I  hereby  certify  that  in  my  judgment  the  above  and 
foregoing  petition  for  rehearing  is  well  founded  and 
that  it  is  not  imposed  for  delay. 

Albert  Raymond, 
Counsel. 
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to  occur.  Title  heads  inserted  by  the  Clerk  are  enclosed  within 
brackets.] 
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In   the   United   States   Circuit   Court   of  Appeals, 
Ninth  Circuit. 

In  the  Matter  of  GEORGE  M.  IKEDA, 

Bankrupt. 

Petition  for  Revision. 

To  the  Honorable  Judges  of  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Judicial  Circuit : 

The  petition  of  M.  N.  WILLIAMSON  respectfully 
shows  that  he  is  a  citizen  of  the  United  States  and 
of  the  State  of  California,  and  resides  in  the  city  of 
Sacramento,  State  of  California ; 

That  on  the  20th  day  of  September,  1909,  the 
above-named  George  M.  Ikeda  was  duly  adjudged  a 
bankrupt  by  the  District  Court  of  the  United  States 
for  the  Northern  District  of  California,  and  there- 
after your  petitioner,  M.  N.  Williamson,  was  duly 
and  regularly  appointed  trustee  in  bankruptcy  and 
duly  qualified,  and  is  still  acting  as  such  trustee ; 

That  heretofore  one  W.  M.  Richardson,  claiming  to 
be  the  owner  of  357  bales  of  hops  in  the  possession  of 
your  petitioner,  M.  N.  Williamson,  as  trustee  of  the 
above-named  bankrupt,  filed  a  petition  in  said  bank- 
ruptcy proceeding,  claiming  to  be  the  owner  of  said 
357  bales  of  hops  and  demanding  possession  thereof ; 

That  the  title  to  said  357  bales  of  hops  at  the  time 
of  adjudication  in  bankruptcy  was  in  the  above- 
named  George  M.  Ikeda,  and  ever  since  said  time  has 
been  and  now  is  the  property  of  said  bankrupt  estate ; 

That  after  the  filing  of  said  petition  by  said  W.  M. 
Richardson  claiming  to  own  said  hops,  an  application 
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was  made  before  J.  F.  Pullen,  Esq.,  one  of  the  ref- 
erees in  bankruptcy,  in  the  District  Court  of  the 
United  States  for  the  Northern  District  of  Califor- 
nia, to  compel  the  surrender  of  said  357  bales  of  hops 
to  said  W.  M.  Kichardson,  which  application  was 
thereafter  denied  by  said  referee : 

A  certificate  of  review  was  thereafter  granted  to 
the  District  Court  of  the  United  States  for  the  North- 
ern District  of  California,  by  the  said  referee  upon 
the  denial  of  the  said  application,  and  on  or  about 
the  13th  day  of  «Tune,  1912,  an  order  was  entered  by 
the  said  District  Court  reversing  the  order  made  by 
said  referee  as  to  216  bales  of  said  hops  and  affirm- 
ing said  order  as  to  the  remaining  141  bales  of  said 
hops. 

A  copy  of  the  Return  and  Report  and  Findings  of 
the  referee  containing  the  pleadings  and  evidence 
on  which  the  matter  was  submitted  is  hereto  attached, 
marked  Exhibit  "A,"  and  b}"  reference  thereto  made 
a  part  hereof. 

A  copy  of  the  Petition  for  Review  of  said  referee's 
order  is  hereto  attached,  marked  Exhibit  "B,"  and 
by  reference  thereto  made  a  part  hereof. 

A  copy  of  said  order  of  the  District  Court  reversing 
said  referee  as  to  216  bales  of  hops  is  hereto  attached, 
marked  Exhibit  "C,"  and  by  reference  thereto 
made  a  part  hereof. 

Said  order  of  said  District  Court  as  to  said  216 
bales  of  hops  was  and  is  erroneous  as  a  matter  of  law, 
in  that, 

1.  Your  petitioner,  M.  N.  Williamson,  as  trustee 
of  the  estate  of  George  M.  Ikeda,  a  bankrupt,  was  and 
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is  entitled  to  said  357  bales  of  hops,  as  a  matter  of 
law; 

2.  The  legal  title  to  said  357  bales  of  hoj)s  was 
vested  in  the  said  George  M.  Ike  da  at  the  time  of  the 
adjudication  of  the  said  George  M.  Ikeda  as  a  bank- 
rupt. 

3.  The  evidence  shows  as  a  matter  of  law  that  none 
of  said  357  bales  of  hops  were  ever  delivered  to  W. 
M.  Richardson. 

4.  Under  the  statutes  of  the  State  of  California, 
upon  which  your  petitioner  relied  to  defeat  the  claim 
of  W.  M.  Eichardson,  the  said  W.  M.  Richardson  is 
without  right  to  assert  title  to  the  said  357  bales  of 
hops,  or  any  of  them. 

WHEREFORE,  your  petitioner,  feeling  aggrieved 
because  of  said  order,  asks  that  the  same  may  be  re- 
vised in  matters  of  law  by  this  Honorable  Court  as 
provided  in  section  24B  of  the  Bankruptcy  Act  and 
rules  of  practice  in  such  cases  provided,  and  that 
the  same  be  reversed  as  to  said  216  bales  of  hops,  and 
for  such  other  and  further  relief  as  may  be  just  and 
proper. 

Dated  December  10th,  1912. 

M.  N.  WILLIAMSON, 

Petitioner. 
DEVLIN  &  DEVLIN, 

Attorneys  for  Petitioner. 

State  of  California, 
County  of  Sacramento, 
City  of  Sacramento, — ss. 

I,  M.  N.  Williamson,  the  petitioner  mentioned  and 
described  in  the  foregoing  petition,  do  hereby  make 
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solemn  oath  that  the  statements  of  fact  therein  con- 
tained are  true  according  to  the  best  of  my  knowledge, 
information  and  belief. 

M.  N.  WILLIA^ISON. 

Subscribed  and  sworn  to  before  me  this  10th  day  of 
December,  1912. 

[Seal]  S.  W.  DOWNEY, 

Notary  Public  in  and  for  the  County  of  Sacramento, 
State  of  California. 

In  the  District  Court  of  the  United  States  in  and  for 
the  Northern  District  of  California,  First  Divi- 
sion. 

No.  6307. 

In  the  Matter  of  GEORGE  M.  IKED  A, 

In  Bankruptcy. 

Praecipe  for  Transcript  of  Record  on  Petition  for 

Revision. 

To  the  Clerk  of  the  Above-entitled  Court : 

You  will  please  prepare  and  certify  transcript  for 
iise  on  Petition  for  Revision  of  M.  N.  Williamson  to 
the  United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit  from  the  decision  of  the  above  Court 
entered  June  13,  1912,  consisting  of  the  following 
files,  records  and  papers  in  the  above-entitled  cause : 

1.  This  Praecipe. 

2.  Return  and  Report  and  Findings  of  Referee. 

3.  Petition  for  Review  of  Referee's  Order. 

4.  Memorandum  Opinion  Reversing  Referee's  Or- 
der. 
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5.  Order  of  Court  Reversing  Referee. 

DEVLIN  &  DEVLIN, 
Attorneys  for  M.  N.  Williamson. 

[Endorsed] :    Filed   December    12,    1912.     W.  B. 

Maling,  Clerk.     [1*] 

Exhibit  **A.'» 

^'In  the  District  Court  of  the  United  States  for  the 
Northern  District  of  California. 

In  the  Matter  of  GEORGE  M.  IKED  A, 

Bankrupt. 

Return  and  Report  and  Findings  of  Referee. 

On  the day  of  October,  1909,  W.  M.  Richard- 
son filed  with  the  Referee  in  Bankruptcy  a  petition 
asking  that  three  hundred  and  fifty-seven  (357) 
bales  of  hops  in  possession  of  the  trustee  of  the 
above-named  bankrupt  be  delivered  to  him.  This 
petition  alleged  that  the  said  W.  M.  Richardson  was 
the  owner  of  said  hops.  The  petition  was  filed  orig- 
inally with  the  Referee  in  Bankruptcy,  without  hav- 
ing been  referred  to  him  by  order  of  Court,  and  is  in 
the  words  and  figures  following,  to  wit: 

*'In  the  District  Court  of  the  United  States  for  the 
Northern  District  of  California. 

No.  6307. 

In  the  Matter  of  GEORGE  M.  IKED  A, 

Bankrupt. 

Petition  for  Possession  of  Personal  Property. 
To  the  Honorable  J.  J.  DE  HAVEN,  Judge  of  the 
District  Court: 


*Page-number  appearing  at  foot  of  page  of  original  certified  Record. 
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The  petition  of  W.  M.  Richardson  respectfully 
showi^: 

1.  That  the  petition  of  the  bankrupt  above  named 
was  filed  in  this  court  on  the  20th  da.y  of  Septem- 
ber, 1909,  and  thereafter,  on  said  day,  the  said  George 
M.  Ikeda  was  duly  adjudged  a  bankrupt. 

2.  That  on  the  3d  day  of  March,  1909,  your  peti- 
tioner and  said  George  M.  Ikeda  entered  into  a  con- 
tract, by  the  terms  of  w^hich  your  petitioner  agreed 
to  buy  and  said  George  M.  Ikeda  [2]  agreed  to 
sell  to  your  petitioner  80,000  pounds  of  hops  grown 
during  the  year  1909,  and  the  product  of  that  certain 
piece  or  parcel  of  land  situate  in  the  county  of  Sut- 
ter, State  of  California,  and  particularly  described 
as  follows,  to  wit :  Consisting  of  about  65  acres  com- 
monly known  as  the  'Eideout  Ranch'  and  leased  by 
said  George  M.  Ikeda.  That  by  the  terms  of  said 
agreement  your  petitioner  w^as  to  pay  therefor  the 
sum  of  8^'  per  pound  upon  the  delivery  of  said  hops. 

3.  That  said  contract  provided  that  your  petitioner 
should  make  advance  payments  on  said  crop  of  hops 
on  certain  dates  in  said  contract  specified.  That 
petitioner  paid  to  said  Ikeda  prior  to  the  filing  here- 
in of  the  petition  in  bankruptcy  all  of  the  sums  spe- 
cified in  said  contract  as  advance  pajnnents  as  well 
as  certain  additional  sums  on  the  purchase  price  of 
said  hops,  requested  by  ,said  bankrupt  prior  to  the 
filing  of  his  petition  in  said  bankruptcy.  That  it 
was  provided  by  said  contract  that  all  payments 
made  by  said  petitioner  to  said  bankrupt  on  the 
purchase  price  of  said  hops  prior  to  date  of  delivery 
should  bear  interest  at  the  rate  of  6%  per  annum. 
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That  the  total  of  said  advance  payments  and  of  paj/- 
ments  made  on  the  purchase  price  of  said  hops,  with 
interest  thereon  as  provided  in  said  contract, 
amounted  to  the  sum  of  $5,397.75  on  the  date  of  the 
filing  of  the  petition  in  bankruptcy  in  the  above-en- 
titled matter. 

4.  That  prior  to  the  20th  day  of  September,  1909, 
your  petitioner,  in  accordance  with  the  terms  of  said 
contract,  inspected  and  accepted  all  the  hops  of  said 
bankrupt  grown  on  the  premises  which  had  been 
baled  at  the  date  of  said  inspection.  That  all  of  the 
hops  so  inspected  and  baled  amounted  to  216  bales 
and  were  of  the  weight  of  42,357  pounds ;  that  at  the 
date  of  said  acceptance,  petitioner  had  paid  on  the 
purchase  price  of  said  hops  the  sum  of  $5,397.75. 
That  petitioner  at  the  time  of  said  [3]  acceptance 
marked  all  of  said  216  bales  with  a  stencil  as  follows : 

'C.  S.  MAY  &  CO.,  ALBANY,  NEW  YORK.' 
That  said  C.  S.  May  &  Co.  were  consignees  to  whom 
your  petitioner  was  shipping  said  hops ;  that  said  216 
bales  were  all  of  said  hops  that  had  been  baled  at  the 
time  of  said  inspection  and  acceptance. 

5.  That  thereafter  and  before  September  20,  1909, 
all  of  the  hops  grown  by  said  bankrupt  on  the  above- 
described  real  property  were  baled  by  said  bankrupt 
and  weighed  and  accepted  by  your  petitioner.  That 
all  of  said  hops  baled  amounted  to  357  bales,  includ- 
ing said  216  bales  theretofore  baled  and  accepted. 

6.  That  thereafter  petitioner  removed  all  of  said 
357  bales  of  hops  from  said  Rideout  Ranch  and 
hauled  the  same  to  the  railroad  station  at  Chandler, 
Sutter  County,  California,  and  had  loaded  a  portion 
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thereof  on  cars  of  the  railroad  company.  That  M.  N. 
Williamson,  as  receiver  ai)pointed  by  the  court  in 
the  above-entitled  matter,  then  and  there  demanded 
said  hops,  and  against  the  will  of  petitioner  took  pos- 
session of  the  same  from  petitioner  and  retained  pos- 
session thereof  until  his  appointment  as  trustee  as 
hereinafter  set  forth. 

7.  That  on  the  5th  day  of  October,  1909,  said  M.  N. 
Williamson  was  duly  elected  trustee  in  said  matter, 
and  on  the  14th  day  of  October,  1909,  he  duly  quali- 
fied as  such  trustee,  and  ever  since  has  been  and  now 
is  the  duly  elected,  qualified  and  acting  trustee  in  the 
above-entitled  matter.  That  said  trustee  thereupon 
took  possession  of  said  357  bales  of  hops,  and  ever 
since  has  been  and  now  is  in  possession  thereof. 

8.  That  petitioner  has  demanded  of  said  trustee 
the  delivery  of  said  hops  to  petitioner,  but  said  trus- 
tee refuses,  and  still  does  refuse,  to  surrender  the 
possession  of  the  same  or  of  any  part  thereof.     [4] 

9.  That  said  hops  are  of  the  total  weight  of  70,020 
pounds,  and  the  price  thereof,  at  the  rate  fixed  by 
said  contract,  is  the  sum  of  $5,601.60.  That  there 
is  a  balance  due  on  said  hops  from  your  petitioner  to 
said  bankrupt  amounting  to  the  sum  of  $203.85. 
That  at  the  time  said  demand  was  made  on  said  trus- 
tee as  hereinbefore  set  forth,  your  petitioner  tend- 
ered to  said  trustee  in  legal  money  of  the  United 
States  said  sum  of  $203.85. 

AVTIEREFORE,  your  petitioner  prays  judgment 
against  said  bankrupt  and  said  trustee  for  the  pos- 
session and  return  to  petitioner  of  said  357  bales  of 
hops  upon  the  payment  by  your  petitioner   to   said 
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trustee  of  the  sum  of  $203,85,  being  tlie  balance  due 
from  your  petitioner  to  said  bankrupt  on  the  date  of 
the  filing  of  the  petition  in  bankruptcy  herein,  and 
for  such  other  and  further  relief  as  to  the  Court 
may  seem  meet  and  equitable. 

W.  M.  RICHARDSON, 
By  WHITE,  MILLER  &  McLAUGHLIN, 

His  Attorneys. 
State  of  California, 
County  of  Sacramento, — ss. 

W.  M.  Richardson,  being  duly  sworn,  says:  That 
he  is  the  petitioner  in  the  above-entitled  proceeding ; 
that  he  has  read  the  foregoing  petition  and  knows 
the  contents  thereof;  that  the  matters  therein  stated 
are  true. 

W.  M.  RICHARDSON. 

Subscribed  and  sworn  to  before  me  this  21st  day 
of  October,  1909. 

[Seal]  IRVING  NEEDHAM, 

Notary  Public  in  and  for  the  County  of  Sacramento, 
State  of  California."     [5] 

On  the  5th  day  of  November,  1909,  the  trustee  of 
the  above-named  bankrupt,  to  wit,  M.  N.  Williamson, 
filed  an  answer  to  the  above  petition  of  claimant 
denying  the  material  allegations  of  the  petition  and 
alleging  that  the  above  bankrupt  estate  was  the  owner 
and  entitled  to  the  possession  of  said  357  bales  of 
hops.  This  answer  is  in  the  words  and  figures  fol- 
lowing, to  wit: 
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'^In  the  District  Court  of  the  United  States  for  the 
Northern  District  of  California. 

No.  6307. 

In  the  Matter  of  GEOEGE  M.  IKEDA, 

Bankrupt. 

Answer  of  Trustee  to  Petition  for  Possession  of 
Personal  Property. 

Now  comes  M.  N.  Williamson,  trustee  in  bank- 
ruptcy in  the  above-entitled  matter,  and  answering 
the  petition  of  W.  M.  Eichardson  admits,  denies  and 
avers  as  follows: 

I. 

Admits  that  the  petition  of  the  bankrupt  above 
named  was  filed  in  this  court  on  the  20th  day  of 
September,  1909,  and  thereafter  on  said  day  said 
George  M.  Ikeda  was  duly  adjudged  a  bankrupt. 

II. 

Avers  that  he  has  no  knowledge,  information  or 
belief  upon  the  subject  sufficient  to  enable  him  to  an- 
swer the  allegations  contained  in  paragraph  2  of  the 
petition  above  referred  to,  and  therefore  placing  his 
denial  upon  that  ground  denies  each  and  every  alle- 
gation contained  in  said  paragraph  2  of  said  petition. 

III. 

Avers  that  he  has  no  knowledge,  information  or 
belief  upon  the  subject  sufficient  to  enable  him  to 
answer  the  allegations  contained  in  paragraph  3  of 
the  petition  above  referred  to,  and  [6]  therefore 
placing  his  denial  upon  that  ground  denies  each  and 
every  allegation  contained  in  said  paragraph  3  of 
said  petition. 
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IV. 

Avers  that  lie  has  no  knowledge,  information  or 
belief  upon  the  subject  sufficient  to  enable  him  to 
answer  the  allegations  contained  in  paragraph  4  of 
the  petition  above  referred  to,  and  therefore  placing 
his  denial  upon  that  ground  denies  each  and  every 
■allegation  contained  in  said  paragraph  4  of  said 
petition. 

y. 

Avers  that  he  has  no  knowledge,  information  or  be- 
lief upon  the  subject  sufficient  to  enable  him  to  an- 
swer the  allegations  contained  in  paragraph  5  of 
the  petition  above  referred  to,  and  therefore  placing 
his  denial  upon  that  ground  denies  each  and  every 
allegation  contained  in  said  paragraph  5  of  said  peti- 
tion. 

VI. 

Avers  that  he  has  no  knowledge,  information  or  be- 
lief upon  the  subject  sufficient  to  enable  him  to  an- 
swer the  allegations  contained  in  paragraph  6  of  the 
petition  above  referred  to,  and  therefore  placing  his 
denial  upon  that  ground  denies  each  and  every  allega- 
tion contained  in  said  paragraph  6  of  said  petition. 

VII. 

Admits  that  on  the  5th  day  of  October,  1909,  said 
M.  N.  Williamson  was  duly  elected  trustee  in  said 
matter,  and  on  the  14th  day  of  October,  1909,  he  duly 
qualified  as  such  trustee,  and  ever  since  has  been  and 
now  is  the  duly  qualified  and  acting  trustee  in  the 
above  matter. 

Denies  that  said  trustee  thereupon  took  possession 
of  said  357  bales  of  hops,  and  ever  since  has  been  and 
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now  is  in  the  possession  of  and  in  that  connection 
avers  that  he  received  [7]  possession  of  said  hops 
from  C.  T.  Elliott,  United  States  Marshal,  receiver 
in  the  above-entitled  action,  by  delivery  of  warehouse 
receipts  covering  said  hops  on  or  about  the  26th  day 
of  October,  1909. 

VIII. 

Avers  that  he  has  no  knowledge,  information  or 
belief  upon  the  subject  sufficient  to  enable  him  to 
answer  the  allegations  contained  in  paragraph  9  of 
the  petition  above  referred  to,  and  therefore  placing 
his  denial  upon  that  ground  denies  each  and  every 
allegation  contained  in  said  paragraph  9  of  said 
petition. 

WHEREFORE,  respondent  prays  that  the  prayer 
of  said  petition  be  denied  and  that  he  have  such 
other  relief  in  the  premises  as  to  this  Court  may  seem 
meet  and  proper. 

M.  N.  WILLIAMSON. 

State  of  California, 
County  of  Sacramento, — ss. 

M.  N.  Williamson,  being  duly  sworn,  deposes  and 
says  that  he  is  the  respondent  in  the  above-entitled 
proceeding ;  that  he  has  read  the  above  and  foregoing 
answer  and  knows  the  contents  thereof;  that  the  same 
is  true  of  his  own  knowledge,  except  as  to  such  mat- 
ters as  are  therein  stated  upon  information  or  belief, 
and  as  to  those  matters  he  believes  it  to  be  true. 

M.  N.  WILLIAMSON. 
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Subscribed  and.  sworn  to  before  me  this  4tli  day  of 
November,  1909. 

[Seal]  C.  H.  S.  BID  WELL, 

Notary  Public  in  and  for  the  County  of  Sacramento, 
State  of  California."     [8] 

The  matter  came  on  for  hearing  before  the  under- 
signed Referee  in  Bankruptcy  on  the  17th  day  of 
December,  1909,  without  previous  reference  to  him 
by  order  of  Court.  Evidence  was  adduced  by  said  W. 
M.  Richardson  in  support  of  the  above  petition  and 
by  M.  N.  Williamson,  as  trustee  in  bankruptcy,  in 
opposition  to  said  petition. 

From  the  evidence  it  appears: 

1.  That  claimant  Richardson  bases  his  claim  to 
the  hops  upon  a  contract  dated  March  3d,  1909 ;  said 
contract  is  in  the  words  and  figures  following,  to  wit : 

"THIS  AGREEMENT,  made  this  3d  day  of 
March,  1909,  between  GEORGE  M.  IKEDA  of  the 
County  of  Sacramento,  State  of  California,  the  party 
of  the  first  part,  and  W.  M.  RICHARDSON  of 
Santa  Rosa,  State  of  California,  the  party  of  the 
second  part, 

WITNESSETH:  That  the  party  of  the  first  part 
hereby  covenants  and  agrees  to  deliver  to  the  party 
of  the  second  part  Eighty  Thousand  pounds  (80,000) 
pounds  net  of  hops  grown  during  the  year  1909,  and 
the  product  of  that  certain  piece  or  parcel  of  land 
situate  in  said  County  of  Sutter,  State  of  California, 
and  particularly  described  as  follows;  to  wit — 

Consisting  of  about  Sixty-five  {Qb)  acres  com- 
monly known  as  the  Rideout  Ranch,  and  leased  by 
George  M.  Ikeda. 
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The  said  hops  arc  to  be  delivered,  as  aforesaid,  in 
sound  condition,  good  color,  fully  matured,  cleanly 
picked,  well  dried,  and  cured  and  put  up  in  good  mer- 
chantable order  and  condition  in  bales  weighing 
about  one  hundred  and  eight.y-five  pounds  each  (five 
pounds  tare  per  bale  to  be  allowed). 

Said  hops  are  to  be  delivered  at  the  Station  at  the 

Rideout  Ranch  R.  R.  Depot  in  the  City  of , 

not  later  than  the  1st  day  of  October,  1909,  and  at  the 
time  of  delivery  must  be  free  and  clear  of  all  liens, 
and  encumbrances  of  every  kind,  [9]  including 
labor  employed  in  their  harvest  and  preparation  for 
market. 

teaid  first  party  further  agrees  that  at  least  ten 
(10)  days  before  he  is  ready  to  deliver  said  hops  he 
will  give  to  said  second  party  notice  in  writing  of 
the  time  when  such  delivery  will  be  made  by  mailing 
in  the  U.  S.  Mails  to  said  agent  of  said  second  part, 
at  said  City  of  Santa  Rosa  such  written  notice  ad- 
dressed to  said  second  party  or  his  agent  at  Santa 
Rosa,  California.  And  w^hen  said  hops  are  so 
tendered  for  delivery  they  may  be  inspected  by  said 
second  party  or  agent.  Said  second  party  or  agent 
shall  also  at  any  given  time  after  the  execution  of 
this  agreement  have  full  and  free  access  to  and  upon 
said  described  premises  and  shall  also  have  the  priv- 
ilege of  obtaining  samples  of  said  hops  ten  days 
before  said  hops  are  to  be  delivered. 

In  consideration  of  the  covenants  of  the  first  party 
herein  contained  the  said  second  party  agrees  to  pay 
to  said  first  party  for  said  hops  that  are  up  to  the 
requirements  of  this  contract  the  sum  of  (8^- )  Eight 
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cents  per  pound  upon  the  delivery  thereof.  And 
should  there  be  a  dispute  or  difference  of  opinion  be- 
tween the  party  of  the  first  part,  and  the  party  of  the 
second  part,  as  to  whether  said  hops  are  up  to  the 
requirements  of  this  contract,  such  difference  shall 
be  decided  by  two  competent  persons,  one  selected  by 
the  party  of  the  first  part,  and  one  selected  by  the 
party  of  the  second  part,  with  power  to  choose  an 
umpire  if  they  do  not  agree,  and  their  decision  shall 
be  conclusive  and  final. 

Such  arbitrators  shall  be  men  experienced  in  the 
cultivation  and  curing  of  hops  in  California. 

And  to  enable  said  first  party  to  cultivate,  harvpst 
and  prepare  said  hops  for  delivery,  as  aforesaid,  said 
second  party  [10]  further  agrees  to  advance  to 
said  first  party  during  the  year  of  this  contract,  if 
said  first  party  so  requests,  the  following  sums  of 
money,  to  wit :  $500.00  on  the  4th  day  of  March,  1909, 
for  cultivating  purposes;  $900.00  on  the  1st  day  of 
April,  $400.00  1st  day  of  May,  $400.00  on  the  1st 
day  of  June,  $400.00  1st  July,  and  balance  $1,400.00 
for  picking  15th  day  of  August. 

All  of  said  moneys  so  advanced  shall,  at  the  time  of 
the  delivery  of  said  hops,  constitute  and  be  deemed 
as  part  payment  upon  the  purchase  price  thereof. 

And  said  sums  of  money  so  advanced  as  aforesaid, 
shall  bear  interest  from  the  date  when  the  same  are 
made,  and  up  to  the  time  of  delivery  of  said  hops 
upon  which  such  advances  are  made,  at  the  rate  of 
6%  per  annum.  Provided,  that  in  the  event  that 
said  hops  are  not  delivered  in  accordance  with  the 
provisions  of  this  contract,  then  such  advances  shall 
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be  repayable  by  the  said  first  party  to  said  party  at 
the  time  when  such  delivery  should  have  been  made, 
and  the  repayment  of  such  sums  and  all  other  obliga- 
tions of  said  first  party  under  this  contract  are  se- 
cured by  a  mortgage  lien  in  favor  of  said  second 
party  upon  said  hops ;  and  this  instrument  shall  and 
does  constitute  such  mortgage  upon  said  hops  in 
favor  of  said  second  party,  for  the  purposes  afore- 
said, and  shall  stand  as  such  mortgage  and  as  a  con- 
tract for  the  sale  of  such  portion  of  said  hops  as  are 
necessary  to  reimburse  said  second  party  for  all  sums 
of  money  so  due  to  said  second  party  under  this  con- 
tract. If,  however,  during  the  year  of  this  contract, 
the  growing  crops  herein  referred  to  are  not  in  such 
conditions  at  the  proper  season  to  produce  the  quan- 
tity and  quality  of  hops  above  specified  and  agreed 
upon,  then  said  second  party  may  give  notice  in 
writing  to  said  first  party  that  he  will  not  make  any 
advances  or  further  advances  to  said  first  party,  and 
in  such  event  said  [11]  party  shall  be  discharged 
from  any  obligation  to  make  any  advance  of  any 
money,  and  if  any  advances  have  been  made,  the  same 
shall  be  repayable  when  the  above  facts  are  ascer- 
tained. 

And  should  there  be  a  dispute  or  difference  of 
opinion  between  the  party  of  the  first  part  and  the 
party  of  the  second  part,  as  to  whether  the  growing 
crops  herein  referred  to  are  not  in  such  condition  at 
the  proper  season  to  produce  the  quantity  and  quality 
of  hops  above  specified  and  agreed  upon,  such  differ- 
ence shall  be  decided  by  two  competent  persons,  one 
selected  by  the  party  of  the  first  part,  and  one  selected 
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by  the  party  of  the  second  part,  with  power  to  choose 
an  umpire  if  they  do  not  agree,  and  their  decision 
shall  be  conclusive  and  final.  Such  arbitrators  shall 
be  men  experienced  in  the  cultivation,  growing  and 
curing  of  hops  in  California. 

Said  first  party  further  agrees  to  keep  insured  with 
good  and  solvent  Insurance  Companies  of  well  estab- 
lished reputation  for  solvency  his  hop  houses  on  said 
premises,  or  said  hops,  such  insurance  to  be  in  the 
name  and  favor  of  the  party  of  the  second  part  to 
cover  in  full  all  advances  immediately  when  made  by 
the  party  of  the  second  part  to  the  party  of  the  first 
part.  And  if  said  first  party  fails  or  neglects  such 
insurance  as  aforesaid,  then  said  second  party  may 
procure  the  same  and  advance  any  premiums  neces- 
sary to  be  paid,  which  advances  shall  be  repayable  to 
said  second  party  by  said  first  party,  and  shall  bear 
interest  at  the  rate  of  6  per  cent  per  annum.  And  in 
the  event  of  loss  by  fire  of  said  hop  houses,  or  said 
hops,  said  second  party  shall  have  the  right  to  collect 
from  the  said  Insurance  Companies  having  the  risks, 
such  amounts  as  may  then  be  due  from  said  first 
party,  to  said  second  party,  by  reason  of  any  ad- 
vances made  under  this  contract,  and  said  first  party 
hereby  constitutes  said  second  party  his  agent  for 
such  purposes.     [12] 

All  moneys  payable  hereunder  shall  be  payable  in 
United  States  Gold  Coin,  or  its  equivalent. 

IN  WITNESS  WHEREOF,  the  said  parties  here- 
unto have  hereto  set  their  hands  and  seals  the  day 
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and  year  first  above  written. 

GEO.  M.  IKEDA.  [Seal] 

W.  M.  RICHARDSON.     [Seal] 
WITNESS: 

OTTO  J.  KOCH. 

State  of  California, 
County  of  Sacramento, — ss. 

George  M.  Ikeda  the  Mortgagor  in  the  foregoing 
Mortgage  named,  being  duly  sworn,  for  himself  doth 
depose  and  say :  That  the  aforesaid  mortgage  is  made 
in  good  faith  and  without  any  design  to  hinder,  de- 
lay or  defraud  any  creditor  or  creditors. 

GEORGE  M.  IKEDA. 

Subscribed  and  sworn  to  before  me  this  3d  day  of 
March,  1909,  at  Sacramento,  County  of  Sacramento. 
[Seal]  CHARLES  O.  BUSICK, 

Notary  Public. 

State  of  California, 
County  of  Sacramento, — ss. 

On  this  3d  day  of  March  in  the  year  1909,  before 
me,  Charles  O.  Busick,  a  Notary  Public,  in  and  for 
said  County  of  Sacramento,  duly  commissioned  and 
sworn,  personally  appeared  Geo.  M.  Ikeda  and  W. 
M.  Richardson  known  to  me  to  be  the  persons  whose 
names  are  subscribed  to  the  within  instrument,  and 
acknowledged  to  me  that  they  executed  the  same. 

CHARLES  O.  BUSICK, 
Notary  Public  in  and  for  the  County  of  Sacramento, 
State  of  California."     [13] 

2.  That  in  pursuance  to  the  contract  above  set 
forth  Richardson  advanced  sums  of  money  therein 
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set  forth  to  Ikeda,  and  that  from  time  to  time  his 
representative  visited  the  Eideout  Ranch  and  in- 
spected the  growing  of  the  crops,  and  the  methods  of 
farming  employed. 

The  evidence  further  shows  that  all  the  money 
agreed  to  be  paid  for  the  hops  has  never  been  paid, 
but  that  after  the  adjudication  in  bankruptcy  a 
tender  as  to  what  Richardson  claims  is  still  due  on 
the  hops  was  made,  but  refused. 

3.  The  evidence  of  Otto  J.  Koch,  principal  wit- 
ness of  claimant  Richardson  shows  that  on  the  28th 
day  of  August,  1900,  Mr.  Koch  and  Mr.  Richardson 
went  up  to  the  ranch  of  George  M.  Ikeda.  At  that 
time  there  were  216  bales  of  hops.  The  remainder  of 
the  crop  consisting  of  141  bales  was  in  various  stages 
of  cultivation.  Some  of  the  hops  were  unpicked  and 
still  growing ;  others  were  uncured. 

Richardson  and  Koch  made  an  inspection  of  the 
hops  which  were  then  in  the  bale  and  branded  some 
of  them  with  the  names  of  Charles  H.  May  &  Com- 
pany. 

4.  At  three  o'clock  in  the  afternoon  of  said  28th 
day  of  August,  1909,  Richardson  and  his  agent,  Koch, 
left  the  Rideout  Ranch.  It  was  the  understanding 
at  that  time  that  they  should  return  on  the  following 
Monday,  and  that  some  of  the  bales  of  hops  at  that 
time  should  be  hauled  to  the  Rideout  Slation  by 
Ikeda. 

5.  Just  before  leaving  the  Rideout  Ranch,  certain 
employees  of  Ikeda  were  left  in  charge  of  the  hops. 
Mr.  Koch  testified  that  Mr.  Richardson  asked  Mr. 
Dent  to  look  out  for  the  hops. 
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Mr.  Jvoeli  testified  on  this  subject: 
"Q.  But  he  (Mr.  Dent)  was  a  workman  employed 
for  Mr.     [14]     Ikeda"?        A.  Yes,  sir. 
Q.  White  man  1 

A.  Yes,  sir;  he  was  going  to  quit  up  there. 
Q.  Yes,  but  he  was  an  employee  of  Mr.  Ikeda,  was 
he  not?        A.  Yes,  sir. 

Q.  Did  you  pay  him  anything? 

A.  Paid  him  for  Mr.  Ikeda,  yes,  sir. 

Q.  No,  but  did  you  pay  him  anything  to  see  after 
your  interest?        A.  Did  I  pay  him  anything? 

Q.  Yes,  sir.         A.  No,  sir,  I  did  not. 

Q.  Did  Mr.  Eichardson  pay  him  anything? 

A.  I  couldn't  say;  I  don't  think  he  did. 

Q.  He  was  simply  one  of  Mr.  Ikeda 's  employees, 
was  he  not?        A.  Yes,  sir." 

Further  testimony  of  Mr.  Koch : 

"Q.  When  you  and  Mr.  Richardson  went  over, 
your  intention  was  to  inspect  the  hops  as  you  have 
testified,  and  then  go  back  on  Monday  and  haul  them 
from  the  ranch  to  the  depot;  is  that  right? 

A.  Well,  we  never, — 

Q.  Interrupting :  Have  them  hauled  ? 

A.  Yes,  sir, — well,  we  won't  haul  them.  It  is  the 
grower's  place  to  haul  the  hops. 

Q.  Well,  I  do  not  care  about  that.  Right  there, 
when  you  and  Mr.  Richardson  were  there  on  Satur- 
day, August  28th,  you  went  through  this  process  of 
examining  and  inspecting  the  hops  ? 

A.  Yes,  sir.     [15] 

Q.  And  after  you  got  on  the  ranch,  it  was  the  in- 
tention of  yourself  and  Mr.  Richardson  to  go  back 
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on  the  place  Monday  or  Tuesday  to  look  after  the 
hops'?        A.  No,  not  on  Mr.  Richardson's. 

Q.  On  your  part?        A.  On  my  part,  yes,  sir. 

Q.  As  a  representative  of  Mr.  Eichardson;  you 
were  not  going  for  yourself? 

A.  No,  no ;  Mr.  Richardson. 

Q.  Then,  you  state  that  conversation  took  place  on 
the  ranch  when  Mr.  Ikeda  said  he  would  haul  the 
hops?        A.  Yes,  sir. 

Q.  Is  that  right?        A.  Yes,  sir. 

Q.  And  then,  you  intended  to, — did  you  intend  to 
come  back,  then,  on  Monday,  or  not? 

A.  I  was  going  to  come  back,  yes,  on  Monday.'* 

6.  On  the  30th  of  August,  1909,  the  hops  were  at- 
tached by  creditors  of  Ikeda,  prior  to  the  return  of 
any  agent  of  Richardson  to  haul  the  hops  from  the 
ranch. 

7.  The  hops  remained  under  attachment  until  the 
22d  day  of  September,  1909,  when  they  were  released 
by  the  sheriff. 

Further  testimony  of  Koch : 

''Q.   (By  Judge  McLaughlin.)     Now,  the  hops  re- 
mained under  attachment  until  when  ? 
A.  September  22d. 
Q.  September  22d?    A.  Yes,  sir." 

8.  On  the  20th  day  of  September,  1909,  Ikeda  was 
adjudged  a  bankrupt  by  the  United  States  District 
Court.     [16] 

9.  On  September  23d,  1909,  after  adjudication  in 
bankruptcy,  Koch,  as  agent  of  Richardson,  went  up 
to  the  ranch  of  Ikeda,  seized  all  the  hops  then  upon 
the  premises,  amounting  at  that  time  to  357  bales,  and 


22  M.  N.  Williamson  vs. 

attempted  to  haul  them  to  the  Rideout  Station,  and 
ship  them  out  of  the  State.  Before  this  could  be 
done,  however,  they  were  seized  by  the  United  States 
Marshal,  acting  under  orders  of  the  United  States 
Court;  subsequently,  they  were  turned  over  to  the 
Trustee  in  Bankruptcy. 

10.  While  the  contract  on  which  claimant  bases 
his  claim  above  set  forth  reports  in  some  respect  to 
be  a  chattel  mortgage,  it  fails  to  contain  the  proper 
affidavit,  as  required  by  the  Statutes  of  California, 
and  counsel,  therefore,  bases  his  right  to  the  hops, 
not  by  reason  of  any  purported  lien  created  by  this 
contract  as  a  mortgage,  but  by  reason  of  the  alleged 
delivery  of  the  hops,  in  accordance  with  the  contract. 
After  careful  consideration  of  all  the  testimony  in 
the  case  and  a  careful  consideration  of  the  elaborate 
briefs  filed  by  attorneys  for  claimant  and  of  the  trus- 
tee, I  am  of  the  opinion  that : 

I. 
That  said  R.  M.  Richardson  is  not  now,  and  never 
has  been,  the  owner  of  all  or  any  of  the  357  bales  of 
hops  prayed  for  in  his  petition,  and  he  has  never 
been  the  owner  or  entitled  to  the  possession  of  all  or 
any  of  said  hops,  and  that  he  has  at  no  time  had  any 
right,  title  or  interest  in,  or  to  any  of  said  hops,  but 
that  said  bales  of  hops,  and  each  and  every  one  of 
them,  up  to  the  adjudication  of  bankruptcy  of  the 
above-named  George  M.  Ikeda,  were  the  property 
of  said  George  M.  Ikeda,  and  that  subsequent  to  the 
adjudication  of  said  George  M.  Ikeda  in  bankruptcy, 
and  up  to  the  time  when  said  hops  were  heretofore 
sold  under  the  order  of  this  Court,  said  bales  of   [17] 
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hops,  and  each  and  every  one  of  them,  were  the  sole 
and  exchisive  property  of  the  above-named  bank- 
rupt's estate,  and  all  the  right,  title  and  interest  to 
and  in  said  hops,  and  each  and  every  bale  of  them, 
belonged  to  said  estate  and  the  trustee  in  bankruptcy, 
M.  N.  Williamson,  as  trustee  of  said  estate,  was  law- 
fully entitled  to  the  sole  and  exclusive  possession  of 
them  and  each  of  them. 

The  referee  further  finds  that  the  trustee  of  the 
above-named  bankrupt  does  not  now  have,  and  never 
has  had,  in  his  possession  or  control  as  such  trustee, 
any  property  or  hops  of  said  claimant  Richardson, 
and  that  said  Richardson  does  not  now  have,  and 
never  has  had,  any  right,  title  or  interest  to  or  in 
any  property  or  hops  in  possession  or  control  of 
the  trustee  of  the  above-named  bankrupt. 

The  referee  further  finds  that  the  proceeds  de- 
rived from  the  sale  heretofore  made  of  357  bales  of 
hops  in  possession  of  the  trustee  of  the  above-named 
bankrupt  belongs  to  and  is  the  exclusive  property 
of  the  above-named  bankrupt  estate,  and  that  said 
claimant,  R.  M.  Richardson,  does  not  now  have,  and 
never  had,  any  property  right,  or  any  right,  title 
or  interest  whatsoever  to  or  in  said  proceeds  or  any 
portion  thereof. 

II. 

The  referee  finds  that  the  allegation  in  said  claim- 
ant's, Richardson,  petition  that  216  bales  of  hops 
were  accepted  on  the  28th  day  of  August,  1909,  by 
said  R.  M.  Richardson  is  untrue,  and  in  this  con- 
nection referee  finds  that  at  no  time  were  any  hops 
accepted  by  said  claimant,  R.  M.  Richardson,  and 
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referee  further  finds  that  possession  of  all  the  hops 
grown  on  said  "Rideout  Ranch,"  to  wit,  357  bales, 
remained  in  the  complete  and  exclusive  possession 
of  said  George  M.  Ikeda  up  to  the  30th  day  of  Au- 
gust, 1900,  on  which  day  said  357  bales  of  hops  w^ere 
attached  [18]  by  certain  creditors  of  George  M. 
Ikeda;  that  from  the  30th  day  of  August,  1909,  until 
the  22d  day  of  September,  1909,  said  357  bales  of 
hops  were  in  the  possession  of  the  sheriff  of  Sutter 
County  under  said  attachment;  that  on  the  20th  day 
of  September,  1909,  said  George  M.  Ikeda  was  duly 
and  regularly  adjudicated  a  bankrupt  by  the  above- 
named  court,  and  at  said  time  M.  N.  Williamson  was 
appointed  receiver  to  take  possession  of  said  hops 
as  property  of  the  bankrupt's  estate;  that  on  the 
23d  day  of  September,  1909,  and  subsequent  to  the 
adjudication  in  bankruptcy  of  George  M.  Ikeda  and 
the  appointment  of  M.  N.  Williamson  as  receiver 
to  take  possession  of  the  property  of  said  bankrupt, 
said  hops  were  seized  wrongfully- and  without  right 
by  said  claimant,  R.  M.  Richardson,  and  hauled  to 
the  railroad  station  at  Chandler,  Sutter  County, 
California;  that  subsequent  thereto,  and  on  the  23d 
day  of  September,  1909,  an  order  of  the  above-named 
court  was  made  substituting  United  States  Marshal 
C.  A.  Elliott,  as  receiver  of  said  bankrupt's  prop- 
erty, in  place  of  M.  N.  Williamson,  and  that 
thereupon  said  United  States  Marshal  went  to 
Chandler  Station  and  took  possession  of  said  hops; 
that  on  the  5th  day  of  October,  1909,  said  M.  N. 
Williamson  was  duly  elected  trustee  of  the  above- 
named   bankrupt,   and   he   duly   qualified   as   such 
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trustee,  and  ever  since  has  been,  and  now  is,  the 
duly  elected,  qualified  and  acting  trustee  of  said 
bankrupt,  and  that  thereupon  he  took  possession  of 
said  357  bales  of  hops  and  remained  in  possession 
of  the  same  until  said  hops  were  sold  by  decree  of 
this  Honorable  Court. 

CONCLUSIONS  OF  LAW. 

As  conclusions  of  law  from  the  foregoing  facts, 
referee  finds  that  the  prayer  of  claimant's  petition 
for  the  possession  and  return  of  said  357  bales  of 
hops  should  be  denied,  and  that  [19]  said  claim- 
ant, B.  M.  Richardson,  has  no  right,  title  or  interest 
to  or  in  any  of  said  hops;  that  he  has  no  right  to 
any  money  arising  from  the  sale  thereof,  and  that 
said  357  bales  of  hops  at  the  time  of  the  sale  thereof, 
by  order  of  this  Court,  were  the  exclusive  property 
of  the  above-named  bankrupt's  estate,  and  that  the 
money  derived  from  the  sale  thereof  is  now  the 
property  of  said  estate. 

Dated  April  5,  1912. 

J.  F.  PULLEN, 
Referee  in  Bankruptcy  in  and  for  the  Counties  of 
Sacramento,    Yolo,    Amador    and    El    Dorado. 

[Endorsed]:  At  10'  o'clock  and  3  min.  A.  M. 
Filed  May  16,  1912.  Jas.  P.  Brown,  Clerk.  By 
Francis  Krull,  Deputy  Clerk.     [20] 
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Exhibit  "B." 

In  the  District  Court  of  iJie  United  States  in  and  for 

the  Northern  District  of  California. 
In  the  Matter  of  GEORGE  M.  IKED  A, 

Bankrupt. 
Petition  for  Review  of  Referee's  Order. 
To  J.  F.  PULLEN,  Esq.,  Referee  in  Bankruptcy: 

The  petition  of  W.  M.  Richardson  respectfully 
shows  that  your  petitioner  heretofore  filed  herein  a 
petition  to  have  certain  personal  property,  to  wit, 
357  bales  of  hops  claimed  by  the  trustee  of  said  bank- 
rupt and  delivered  by  the  U.  S.  Marshal  to  said 
trustee,  delivered  to  claimant  on  the  ground  that 
title  to  said  hops  had  passed  to  claimant  prior  to 
the  adjudication  in  bankruptcy. 

That  thereafter  a  hearing  of  said  petition  was  had 
after  due  and  legal  notice  thereof  and  oral  and  docu- 
mentary evidence  introduced  at  said  hearing;  that 
thereupon  said  matter  and  said  petition  was  taken 
under  advisement. 

That  thereafter  and  on  the day  of  April,  1912, 

an  order  was  made  by  said  J.  F.  Pullen,  as  such 
referee,  which  said  order  was  made  and  entered 
herein  denying  the  right  of  your  petitioner  as  such 
claimant  to  said  357  bales  of  hops  and  to  any  part 
thereof;  that  such  order  was  and  is  unsupported  by 
the  evidence  introduced  at  said  hearing  and  is  con- 
trary to  law  in  this,  to  wit: 

I. 

That  title  had  passed  to  your  petitioner  of  such 
portion  of  said  hops  as  had  been  accepted  and 
branded  by  your  petitioner  prior  to  the  filing  of  the 


W.  M.  Richardson.  27 

petition  in  bankruptcy     [21]     herein. 

II. 

The  petitioner  is  entitled,  to  recover  of  the  bank- 
rupt and  of  his  trustees  in  bankruptcy  such  portion 
of  said  hops  as  had  been  actually  paid  for  by  peti- 
tioner according  to  the  terms  of  the  contract  entered 
into  between  the  petitioner  and  said  bankrupt  prior 
to  the  filing  of  said  bankrupt's  petition  to  be  adju- 
dicated a  bankrupt. 

III. 

That  said  petitioner  is  entitled  to  such  portion  of 
said  hops  as  had  not  been  paid  for  as  aforesaid  on 
tendering  to  the  trustee  in  bankruptcy  the  balance 
due  thereon  under  the  terms  of  said  contract. 

WHEREFORE  your  petitioner  prays  that  said 
order  may  be  reviewed  as  provided  in  General 
Order  in  Bankruptcy  No.  27. 

Dated  April  22d,  1912. 

WHITE,  MILLER  &  McLAUGlHLIN.     [22] 

State  of  California, 
County  of  Sacramento, — ss. 

Irving  Needham,  being  duly  sworn,  deposes  and 
says  that  he  is  one  of  the  attorneys  for  petitioner 
and  claimant  in  the  above-entitled  proceedings,  and 
as  such  attorney  is  familiar  with  the  facts  above  set 
forth;  that  said  petitioner  and  claimant  is  not  a 
resident  of  the  county  of  Sacramento,  where  affiant 
has  his  offices  and  said  petitioner  and  claimant  is 
now  absent  from  said  county  of  Sacramento;  that 
affiant  makes  this  affidavit  for  and  on  behalf  of  said 
petitioner,  and  makes  solemn  oath  that  the  state- 


28  M.  N.  Williamson  vs. 

inent  of  facts  in  the  foregoing  petition  contained 
are  true  according  to  the  best  of  his  knowledge,  in- 
formation and  belief. 

IRVING  NEEDHAM. 

Subscribed  and  sworn  to  before  me  this  23d  day 
of  April,  1912. 

[Seal]  IDA  B.  STOCKER, 

Notary  Public  in  and  for  the  County  of  Sacramento, 
State  of  California. 
Receipt  of  copy  admitted  this  23d  day  of  April, 
1912. 

DEVLIN  &  DEVLIN, 
Attorneys  for  Trustee. 

[Endorsed]:  Filed  April  23d,  1912,  at  4:30  P.  M. 
J.  F.  Pullen,  Referee.     [23] 

Exhibit  **C." 

[Memorandum  Opinion.] 

In  the  District  Court  of  the  United  States,  for  the 
Northern  District  of  California,  First  Division. 

No.  6307. 

In  the  Matter  of  GEO.  M.  IKEDA, 

In  Bankruptcy. 

This  is  a  petition  to  review  an  order  made  by  the 
referee  which  determined  that  the  title  of  357  bales 
of  hops  was  in  the  trustee  of  the  estate  in  bank- 
ruptcy, and  denied  the  petition  of  the  claimant,  W. 
M.  Richardson,  for  an  order  directing  the  trustee 
to  restore  to  him  the  possession  thereof. 

Upon  consideration  of  the  evidence  and  the  elabo- 
rate briefs  filed  by  the  attorneys  for  the  respective 
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parties,  my  conclusion  is  that  the  legal  title  to  216 
bales  of  the  hops  in  controversy  was  vested  in  the 
claimant  Richardson  on  August  28th,  1909,  and  that 
he  was  the  owner  thereof  at  the  date  of  the  adjudica- 
tion in  bankruptcy,  and  that  the  title  to  the  remain- 
ing 141  bales  is  in  the  trustee. 

The  order  of  the  referee  is  reversed  as  to  the  216 
bales  of  hops,  owned  by  the  petitioner,  and  affirmed 
as  to  the  remaining  141  bales. 

Dated  June  13th,  1912. 

JOHN  J.  DE  HAVEN, 

Judge. 

[Endorsed]:  Filed  Jun.  13,  1912,  at  9  o'clock  and 
50  minutes  A.  M.  Jas.  P.  Brown,  Clerk.  By  Fran- 
cis Krull.     [24] 


At  a  stated  term  of  the  District  Court  of  the  United 
States  of  America  for  the  Northern  District  of 
California,  held  at  the  courtroom  thereof,  in  the 
City  and  County  of  San  Francisco,  on  Thursday, 
the  13th  day  of  June,  in  the  year  of  our  Lord 
one  thousand  nine  hundred  and  twelve.  Pres- 
ent: The   Honorable   JOHN   J.   DE   HAVEN, 

Judge.  / 

#6307. 

In  re  GEO.  M.  IKED  A, 

In  Bankruptcy. 
[Order  Reversing  Order  of  Referee  in  Bankruptcy.] 

The  petition  for  a  review  of  the  order  of  the 
referee  made  herein  having  been  heretofore  sub- 
mitted to  the  Court  for  decision,  now,  after  due  con- 
sideration had,  the  Court  files  its  written  memo- 
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randiim,  and  by  the  Court  ordered  that  said  order 
be,  and  the  same  is  hereby,  reversed  as  to  the  216 
bales  of  hops  owned  by  the  petitioner  and  affirmed 
as  to  the  remaining  141  bales.     [25] 


In  the  District  Court  of  the  United  States  in  and  for 
the  Northern  District  of  California,  First  Di- 
vision. 

No.  6307. 
In  the  Matter  of  GEORGE  M.  IKEDA, 

In  Bankruptcy. 
Clerk's  Certificate  to  Transcript  of  Record. 

United  States  of  America, 
Northern  District  of  California, — ss. 

I,  Walter  B.  Maling,  Clerk  of  the  District  Court 
of  the  United  States  for  the  Northern  District  of 
California,  do  hereby  certify  the  foregoing  twenty- 
five  (25)  typewritten  pages,  numbered  from  1  to  25, 
inclusive,  to  be  a  full,  true  and  correct  copy  of  the 
Record  and  Proceedings  in  the  above  and  therein 
entitled  cause  as  is  called  for  by  the  praecipe  of  the 
attorneys  for  M.  N.  Williamson,  petitioner  in  the 
above-entitled  cause,  as  the  same  remain  of  record 
and  on  file  in  the  office  of  the  Clerk  of  said  Court; 
and  that  the  same  constitute  the  record  on  Petition 
for  Revision  herein  from  the  order  dated  June  13, 
1912,  of  the  District  Court  of  the  United  States  for 
the  Northern  District  of  California,  First  Division, 
to  the  Circuit  Coui-t  of  Appeals  for  the  Ninth 
Judicial  Circuit. 

I  further  certify  that  the  cost  of  preparing  the  fore- 
going record  on  appeal  is  the  sum  of  $13.90  and  that 
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the  said  sum  has  been  paid  to  me  by  Devlin  &  Devlin, 
Esqrs.,  attorneys  for  M.  N.  Williamson,  petitioner 
herein.     [26] 

In  testimony  whereof,  I  have  hereunto  set  my 
hand  and  affixed  the  seal  of  the  said  District  Court 
this  12th  day  of  December,  1912. 

[Seal]  WALTER  B.  MALING. 

Clerk.     [27] 


[Endorsed]:  No.  2207.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  M.  N. 
Williamson,  Trustee  in  Bankruptcy  of  the  Estate 
of  George  M.  Ikeda,  Bankrupt,  Petitioner,  vs.  W. 
M.  Richardson,  Respondent.  Petition  for  Revision 
Under  Section  24b  of  the  Bankruptcy  Act  of  Con- 
gress, Approved  July  1,  1898,  to  Revise,  in  Matter 
of  Law,  a  Certain  Order  of  the  United  States  Dis- 
trict Court  for  the  Northern  District  of  California, 
First  Division. 

Filed  December  12,  1912. 

F.  D.  MONCKTON, 
Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 


No.  2207 

UNITED  STATES 

CIRCUIT  COURT  OF  APPEALS 

For  the  Ninth  Circuit 


M.  N.  WILLIAMSON,  Trustee  in  Bankruptcy  of  the 
Estate  of  George  M.  Ikeda,  Bankrupt, 

Petitioner, 
vs. 

W.  M.  RICHARDSON, 

Respondent. 


Petitioner's  Points  and  Authorities. 


The  proceeding  before  the  Court  is  a  petition  under 
Section  24b  of  the  Bankruptcy  Act  to  revise,  in  mat- 
ter of  law,  an  order  of  the  United  States  District 
Court  for  the  Northern  District  of  California,  First 
Division,  reversing  in  part  an  order  and  judgment 
of  the  referee  in  bankruptcy,  adjudging  certain 
personal  property  to  be  vested  in  the  trustee  of  the 
estate  of  the  bankrupt. 

STATEMENT  OF  THE  CASE. 

George  M.  Ikeda  was  adjudicated  a  bankrupt  on 
the  20th  day  of  September,  1909.  M.  N.  Williamson 
was  appointed  receiver  and  subsequently  elected 
trustee  of  the  estate  of  the  bankrupt. 

At  the  time  of  the  adjudication  the  bankrupt  was 
engaged  in  the  business  of  raising  hops  in  the  County 
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of  Sutter,  State  of  California,  and  at  that  time  some 
357  bales  of  hops  had  been  cured,  remaining  still  on 
the  place,  some  were  in  the  process  of  curing  and 
some  remained  on  the  vines  unpicked. 

A  short  time  prior  to  the  adjudication  of  bank- 
ruptcy, several  attachments  had  been  levied  on  the 
hops,  and  these  were  not  released  until  after  the 
adjudication. 

The  .*]57  bales  of  hops  subsequently  came  into  the 
hands  of  the  trustee,  and  the  controversy  now  before 
the  Court  is  in  regard  to  these  357  bales. 

Eichardson,  claiming  to  be  the  OAvner  of  the  357 
bales  of  hops,  filed  a  petition  before  the  referee  pray- 
ing an  order  that  the  trustee  be  directed  to  turn 
them  over  to  him.  After  a  hearing  the  referee  decided 
that  the  trustee  had  the  title  to  the  whole  357  bales 
and  denied  the  petition.  The  petitioner,  Richardson, 
prayed  a  review  of  the  finding  of  the  referee  by  the 
District  Court,  and,  after  a  hearings  his  Honor, 
Judge  I)e  Haven,  reversed  the  order  of  the  referee 
as  to  216  bales  of  the  hops  and  affirmed  it  as  to  the 
balance;  that  is,  he  found  Richardson  Avas  entitled 
to  216  bales  and  the  trustee  the  balance.  We  regret 
that  Judge  De  Haven  did  not  write  an  opinion.  He 
merely  made  a  memorandum  or  minute  order. 

SPECIFICATION  OF  ERRORS  BELIED  UPON. 

Your  petitioner  most  respectfully  contends  and 
submits  that  taking  the  record  and  the  testimony 
and  placing  any  possible  construction  thereon,  that 
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most  unfavorable  to  Mm,  the  order  of  tlie  District 
Court  is  erroneous  as  a  matter  of  law  in  that : 

I. 

Your  petitioner,  as  trustee  Of  the  estate  of  George 
M.  Ikeda,  a  bankrupt,  was  at  all  times  since  his  elec- 
tion and  qualification  as  such  trustee,  and  is  now 
entitled  to  the  possession,  and  held  and  holds  the  title 
to  all  of  the  said  857  bales  of  hops,  as  a  matter  of  law. 

II. 

That  the  legal  title  to  and  right  of  possession  of  all 
of  the  said  357  bales  of  hops  was  in  the  said  George 
M.  Ikeda  at  the  time  he  was  adjutlicated  a  bank- 
rupt, and  hence  vested  in  your  petitioner  as  trustee 
of  the  estate  of  the  said  bankrupt,  as  a  matter  of 
law. 

III. 

That  the  evidence  shows,  as  a  matter  of  law,  that 
no  part  of  the  said  357  bales  of  hops  was  ever  de- 
livered to  the  said  claimant,  Kichardson,  prior  to 
the  adjudication  of  the  bankruptcy  of  Ikeda. 

IV. 

That  under  the  statutes  of  the  State  of  California 
the  said  claimant  Eichardson  is,  as  a  matter  of  law, 
without  right  to  assert  title  to  the  said  357  bales 
of  hops,  or  to  21G  bales  thereof,  or  to  any  part 
thereof. 
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ARGUMENT,  POINTS  AND  AUTHORITIES. 

The  respondent,  llicliardson,  bases  his  chiim  upon 
an  agreement  between  himself  and  the  bankrupt, 
made  .March  3d,  1909  (set  out  in  full  at  pp.  i:3-18 
of  the  petition  for  revision),  whereby  the  bankrupt 
agrees  to  deUrer  to  Richardson  80,000  pounds  of  hops 
to  he  (jroirn  (luring  the  year  1909,  at  the  Rideout 
Ranch  R.  R.  depot.  Richardson  is  given  right  of 
inspection,  and  if  hops  are  \\\)  to  standard,  is  to  pay 
Ikeda  (the  bankrupt)  eight  cents  per  pound  upon 
delivery.  Richardson  agreed  to  make  various  ad- 
vances as  the  season  progressed,  which  were  to  bear 
interest  at  G  per  cent  and  be  considered  as  part  pay- 
ment for  the  hops  in  case  of  their  acceptance,  but  if 
the  hops  were  not  accepted  to  be  repayable  Avith 
interest  to  Richardson. 

Richardson  did  advance  certain  moneys,  but  had 
not  paid  all  due  for  the  hops  at  the  time  of  the  ad- 
judication (pp.  18-19). 

On  August  28th,  1909,  Richardson  and  his  agent 
visited  the  ranch,  inspected  the  hops  and  marked 
or  branded  1210  bales  "Charles  H.  May  &  Company" 
(p.  19),  and  agreed  to  retnni  and  take  those  hops  on 
the  following  Monday  (p.  19).  The  216  bales  re- 
mained in  the  possession  of  Ikeda  the  same  as  be- 
fore the  branding,  nothing  else  being  done  towards 
Richardson's  taking  possession  (pp.  19-21). 

Prior  to  the  return  of  Richardson's  agent,  to-wit, 
on  August  :)Oth,  1909,  the  hops,  including  the  21(1 
bales,  were  attached  b}^  the  Sheriff  of  Sutler  County, 
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and  remaiued  under  attachment  until  after  the  ad- 
judication of  bankruptcy. 

The  respondent  claims  that  as  matter  of  law  the 
foregoing  transactions  vested  him  with  the  title  and 
right  of  possession  of  all  the  hops,  and  the  District 
Court  held  they  invested  him  with  the  title  and  right 
of  possession  of  the  216  hales  branded.  Your  pe- 
titioner claims  the  contrary,  and  that  is  the  question 
now  before  this  Court. 


THE  TITLE  TO  THE  HOPS  VESTED  IN  THE 

TRUSTEE. 

The  agreement  betvv^een  Eichardsou  and  Ikeda  was 
simply  an  executory  agreement  to  sell  hops  at  some 
future  time.  It  contemplated  a  delivery  subsequent 
to  the  time  they  should  be  grown,  cured  and  baled. 

Richardson  agrees  to  pay  upon  delivery.  He  has 
a  right  of  rejection.  Delivery  is  to  be  made  at  the 
railroad  station.  The  moneys  Eichardson  advanced 
were  at  the  time  of  the  delivery  of  said  hops  to  be 
deemed  part  payment  of  the  purchase  price.  If  the 
hops  were  not  delivered  Eichardson  was  to  be  repaid 
the  advances  with  interest. 

Did  this  agreement  and  the  subsequert  advances 
constitute  a  sale  of  the  hops?  Was  it  sufficient  to 
vest  in  Eichardson  the  title  to  or  right  of  possession 
of  the  hops  when  grown,  cured  and  baled?  The 
answer  to  these  questions  must  be  found  in  the  laws 
of  California. 
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Manifestly  under  the  Code  provisions,  and  the* 
cases  cited  in  support  thereof,  such  a  contract  creates 
only  an  agreement  to  sell,  and  does  not  transfer  pos- 
session or  a  right  to  possession  of  the  property  after 
it  shall  come  into  existence. 

Section  1(U)1  of  the  California  Civil  Code  provides : 

"All  executed  contract  is  one,  the  subject  of 
which  is  fulh^  performed.  All  other  are  execu- 
tory." 

Section  1721  of  the  Civil  Code  provides : 

"Sale  is  a  contract  by  which,  for  a  pecuniary 
consideration,  called  a  price,  one  transfers  to 
another  an  interest  in  property." 

Section  172G  of  the  Civil  Code  provides: 

"An  agreement  for  sale  is  either:  1.  An 
agreement  to  sell ;  2.  An  agreement  to  buy ;  or 
8.  A  mutual  agreement  to  sell  and  buy." 

Section  1727  of  the  Civil  Code  provides : 

"An  agreement  to  sell  is  a  contract  by  which 
one  engages,  for  a  price,  to  transfer  to  another 
the  title  to  a  certain  thing." 

Section  1 728  of  the  Civil  Code  provides : 

"An  agreement  to  buy  is  a  contract  by  which 
one  engages  to  accept  from  another,  and  pay  a 
price  for  the  title  to  a  certain  thing." 

Section  1729  of  the  Civil  Code  provides : 
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"An  agreement  to  sell  and  buy  is  a  contract 
l)}^  which  one  engages  to  transfer  the  title  to  a 
certain  thing  to  another,  who  engages  to  accei)t 
the  same  from  him  and  to  pay  a  price  therefor." 

Section  1730  of  the  Civil  Code  provides: 

"Any  propert}"  which,  if  in  existence,  might 
be  the  subject  of  sale,  may  be  the  subject  of  an 
agreement  for  sale,  whether  in  existence  or  not." 

Under  this  Section,  it  is  clear  that  property  not  in 
existence  cannot  be  sohl,  but  only  the  subject  of  an 
agreement  to  sell. 

Section  1141  of  the  Civil  Code  provides : 

"Title  is  transferred  by  an  executory  agree- 
ment for  the  sale  or  exchange  of  personal  prop- 
erty only  when  the  buyer  has  accepted  the  thing, 
or  when  the  seller  has  completed  it,  prepared  it 
for  delivery,  and  offered  it  to  the  buyer,  in  the 
manner  prescribed  by  the  chapter  upon  offer 
of  performance." 

Section  1722  of  the  Civil  Code  provides : 

"The  subject  of  sale  must  be  property,  the  title 
to  which  can  be  immediatel.y  transferred  from 
the  seller  to  the  buyer." 

Under  this  section,  of  course,  the  hops  here  in  con- 
troversy could  not  be  the  subject  matter  of  sale,  as 
they  were  not  in  existence  when  the  contract  was 
made. 

Under  the  above  cited  provisions,  the  contract  in 
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question  is  merel}^  mi  executory  contract;  an  agree- 
ment to  sell  hops.  It  Is  not  an  executed  contract;  it 
is  not  a  sale. 

The  relation  of  the  parties,  created  by  the  agree- 
ment was  then:  (1)  That  of  prospective  buyer  and 
seller;  (2)  That  of  debtor  and  creditor.  Under 
neither  of  these  relations  did  the  respondent  obtain 
either  title  to,  or  the  right  of  possession  of,  the  hops. 

A  MERE  EXECUTORY  AGREEMENT. 

The  contract  being  merely  an  executory  agreement 
for  the  purchase  and  sale  of  personal  property,  the 
prospective  purchaser  obtains  no  title  until  posses- 
sion has  actually  been  taken  by  him,  and  especially 
so  in  the  case  of  property  not  yet  in  esse.  He  ac- 
quires no  lien  on  any  specific  property ;  the  relation 
is  purely  contractual. 

Gibhs  V.  Rainard,  86  Cal.,  532 ; 
Beauchamp  v.  Archer,  58  Cal.,  431; 
Cardinell  v.  Bennett,  52  Cal.,  17G ; 
McLaughlin  r.  Paette,  27  Cal.,  451. 

In  Williston  on  Sales  the  exact  (piestion  here  in- 
volved, and  the  exact  contention  made  Iw  the  re- 
spondent, is  discussed  clearly,  logically,  conclusively 
and  forcibly  at  pages  170,  171  and  172.  The  subject 
is  so  clear  with  especial  reference  to  cases  in  which 
the  prospective  seller  has  become  bankrupt,  that  we 
feel  justified  in  asking  a  reading  of  it  in  full.  It  is 
directly  in  line  with  and  amply  sustains  the  pe- 
titioner's views. 
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THE  CONTRACT  DID  NOT  CREATE  A  LIEN. 

In  the  lower  court  it  was  contended  that  the  con- 
tract between  Ikeda  and  Richardson  created  an 
eqnitable  lien  in  favor  of  the  latter.  We  submit  no 
lien  was  created,  but  even  if  such  be  the  case,  the  lien 
would  be  but  for  the  amount  advanced,  and  would 
carry  with  it  no  right  of  possession. 

THE      CHARACTER      OF      THE      CONTRACT. 
DELIVERY  ESSENTIAL  TO  TITLE. 

There  Avas  never  any  delivery  of  the  hops  to  the 
respondent  Richardson.  There  is  no  evidence  what- 
soever to  sustain  any  contention  as  to  a  delivery  of 
the  141  bales  which,  in  connection  Avith  the  216  bales 
hereinbefore  considered,  made  up  the  .357  bales.  The 
referee  and  the  District  Court  so  found,  and,  there- 
fore, attention  must  be  given  solely  to  the  said  210 
bales. 

Contracts  such  as  the  one  under  discussion  here 
may  assume  two  phases:  (1)  An  agreement  to  sell 
all  of  a  certain  class  of  goods  when  they  come  into 
existence,  or  (2)  an  agreement  to  sell  certain  goods 
Avhen  they  come  into  existence  when  certain  things 
are  done  after  they  come  into  existence. 

The  contract  in  question  here  is  manifestly  of  the 
second  class ;  the  hops  were  to  be  paid  for  upon  de- 
livery after  Ikeda  had  baled  and  hauled  them  to  the 
Rideout  railroad  station,  but  even  if  the  agreement 
be  of  the  first  class  the  respondent  can  not  recover ; 
he  was  not  entitled  to  the  hops. 
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The  inspection  was  made  and  the  210  bales  marked 
on  August  28th,  1000.  At  that  time  all  the  hops  con- 
tracted for  had  not  been  baled,  some  141  bales  were 
still  in  the  process  of  being  cured.  The  agi'eement 
was  entire  and  called  for  80,000  pounds. 

Where  an  agreement  is  made  to  sell  goods  not  in 
existence,  the  title  does  not  pass  to  each  particular 
piece  or  lot  as  it  comes  into  existence,  but  remains 
iri  the  vendor  until  all  of  the  goods  to  he  sold  hai'e 
been  completed  and  delivered.  Thus,  a  contract  for 
the  building  of  a  vessel  or  other  thing  not  yet  in  esse 
does  not  vest  any  proi^erty  in  the  party  for  whom  it 
is  to  be  constructed  or  i)repared  until  the  entire  ves- 
sel or  other  thing  is  completed  and  delivered. 

Pittsburg,  etc.,  R.  Co.  v.  Heck,  50  Ind.,  308; 

Low  V.  Austin,  20  N.  Y.,  182; 

McConihe  v.  Netv  York  &  E.  R.  Co.,  20  N.  Y., 

497; 
People,  ex  rel.  Pacific  Mail  S.  S.  Co.  v.  Corn's 

of  Taxes,  58  X.  Y.,  247 ; 
Halterline  v.  Rice,  02  Earb.,  000 ; 
Happy  V.  Mosher,  47  Barb.,  50.'> ; 
Dyckman  v.  Valiente,  43  I5arb.,  142 ; 
Lyman  r.  Becannow,  20  Mich.,  471 ; 
Haney  v.  Schooner  Rosahelle,  20  Wis.,  240. 

And  it  makes  no  difference  in  the  rule  that  the 
price  is  to  be  paid  in  installments  as  the  work  pro- 
gresses. 
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Elliott  V.  Edtvards,  35  N.  J.  L.,  268 ; 
Wright  v.  Tetlow,  99  Mass.,  397. 

Or  that  iu  addition  thereto  the  construction  is 
under  the  superintendence  of  the  prospective  vendee. 

Merritt  v.  Johnson,  7  Johns,  473,  5  Am.  Dec, 

289; 
Williams  v.  Jackman,  16  Gray,  514; 
Briggs  v.  A  Light  Boat,  7  Allen,  287. 

Or  that  there  is  also  a  stipulation  that  the  person 
for  whom  the  thing  is  constructed  shall  have  a  lien 
for  the  payments  made. 

People  r.  Commissioners  of  Taxes,  58  N.  Y., 

242; 
Andretvs  v.  Durant,  11  N.  Y.,  35. 

In  the  case  at  bar  there  was  no  payment  made  on 
account  of  the  purchase  price ;  none  was  contemplat- 
ed ;  the  money  advanced  was  to  remain  a  debt,  bear- 
ing interest,  until  the  whole  80,000  pounds  of  hops 
were  delivered,  and  then,  and  not  until  then,  was  it 
to  be  applied  upon  the  purchase  price. 

The  purchase  price  was  not  paid  and,  therefore, 
no  title  to  the  hops  passed  to  the  respondent.  This 
is  a  well  settled  principle  in  the  law  of  California, 
and  is  well  set  forth  in  the  case  of 

Yukon  River,  etc.  Co.  v.  Gratto,  136  Cal.,  538, 

Citing, 

Clarkson  v.  Stevens,  106  U.  S.,  505 ; 
Andrews  v.  Durant,  11  N.  Y.,  35, 
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and  approved  of  in  Benjamin  on  Sales,  p.  298. 
See  also : 

Hallidie  v,  Sutter  Street  R.  Co.,  63  Cal,  575 ; 
Bacon  v.  The  Poconoket,  07  Fed.,  262 ; 
Lang's  Appeal,  81  Pa.  St.,  18 ; 
Coursin's  Appeal,  79  Pa.  St.,  220. 

In  tlie  foregoing  points  the  agreement  betAveen 
Richardson  and  Ikeda  has  been  treated  as  one  of  the 
first  class  ( supra ) ,  one  to  sell  goods  tuhen  they  come 
into  existence,  but,  as  matter  of  fact,  it  is  one  of  the 
second  class,  one  to  sell  goods  after  certain  things 
have  been  done  subsequent  to  their  coming  into  ex- 
istence. 

As  to  the  111  bales  there  is  no  question.  No  at- 
tempt to  deliver  them  was  ever  made.  Some  of  them 
were  even  unpacked  at  the  time  the  216  bales  were 
marked. 

The  title  passes  upon  delivery.  When  it  passes 
and  when  a  delivery  is  had  depends  upon  the  intent 
of  the  parties. 

Gouser  v.  Smith,  115  Pa.,  452; 

and  the  intent  is  to  be  gathered  from  the  surrounding 
circumstances. 

Elgcr  Cotton  Cases,  89  U.  S.,  187. 

The  parties  may  determine  what  act  shall  be  done  be- 
fore the  title  passes. 

M alone  r.  Minn.  Stone  Co.,  36  Minn.,  335. 
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Thus,  Avheii  tlie  parties  fix  some  time  or  the  doing 
of  some  act,  at  or  upon  which  the  title  shall  pass  it 
does  not  pass  until  that  time  or  the  doing  of  that  act. 

In  the  case  at  bar,  under  the  very  terms  of  the 
agreement,  the  hops  were  to  be  baled  and  after  in- 
spection delivered  by  Ikeda  at  Rideout  station,  and 
were  to  he  paid  for  on  delivery.  The  intent  that  the 
title  should  then,  and  not  until  then,  pass  is  manifest 
from  the  agreement  itself. 

Where  the  vendor  undertakes  to  deliA^er  goods  at 
a  certain  place  the  title  does  not  pass  until  delivery, 
and  until  delivery  they  are  at  the  risk  of  the  seller. 

Taylor  v.  Cole,  111  Mass.,  363  ; 

Alles  V.  Voigt,  90  Mich.,  125; 

De  Wolf  V.  New  York  Firemen's  Ins.  Co.,  20 

Johns,  214 ; 
Ludlotv  V.  Broton,  1  Johns  1,  3  Am.  Dec,  277 ; 
McNeal  v.  Braune,  53  N.  J.  L.,  017; 
Braddock  Glass  Co.  v.  Irwin,  153  Pa.,  440 ; 
Sneather  v.  Gruhhs,  88  Pa.,  147 ; 
Hooper  v.  Chicago  &  N.  R.  Co.,  27  Wis.,  81,  9 

Am.  Rep.,  439; 
24  Am.  and  Eng.  Enc.  Laiv,  p.  1050. 

ANY    TRANSFER    MADE    WAS    VOID    AS    TO 
CREDITORS  OF  IKEDA. 

The  petitioner  contends  that,  even  admitting  there 
was  a  passing  of  the  title  to  the  210  bales  from 
Ikeda  to  Richardson,  the  transfer  Avas  A^oid  as  to 
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the  creditors  of  IJceda.  There  was  no  siich  delivery 
as  is  required  by  the  law  of  California. 

Our  argument  so  far  has  been  made  as  if  Eichard- 
son  and  Ikeda  were  the  only  parties  in  interest.  The 
petitioner,  however,  represents  the  creditors  of 
Ikeda,  and  as  to  them  the  transfer  to  Richardson  was 
unquestionabl}^  void. 

Section  3440  of  the  Civil  Code  of  California,  so 
far  as  material  here,  is  as  follows: 

"Every  transfer  of  personal  property,  other 
than  a  thing  in  action,  or  a  ship  or  cargo  at  sea 
or  in  a  foreign  port,  and  every  lien  thereon,  other 
than  a  mortgage,  when  allowed  by  law,  and  a 
contract  of  bottomry  or  respondentia,  is  con- 
clusively presumed,  if  made  by  a  person  having 
at  the  time  the  possession  or  control  of  the  j^rop- 
erty,  and  not  accompanied  by  an  immediate  de- 
livery, and  followed  by  an  actual  and  continued 
change  of  possession  of  the  things  transferred, 
to  be  fraudulent,  and  therefore  void,  against 
those  who  are  his  creditors  while  he  remains 
in  possession,  and  the  successors  in  interest  of 
such  creditors,  and  against  any  persons  on 
whom  his  estate  devolves  in  trust  for  the  bene- 
fit of  others  than  himself,  and  against  purchas- 
ers or  encumbrancers  in  good  faith  subsequent 
to  the  transfer." 

There  are  cases  which  hold  that,  as  a  general  rule, 
the  trustee  succeeds  only  to  the  interests  of  the  bank- 
rupt, but  these  cases  do  not  apply  where  a  code  pro- 
vision, such  as  that  above  quoted,  is  involved. 
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Remington  on  Bankruptcy,  p.  070, 

And  the  petitioner,  as  trustee,  is  entitled  to  invoke 
that  Code  provision. 

The  evidence  clearly  shows  Ikeda  and  his  em- 
ployees remained  in  possession  of  the  210  bales  after 
they  were  inspected  and  marked  on  August  28th,  and 
exercised  the  same  dominion  over  them  that  they  did 
prior  to  that  time.  There  was  no  change  in  the  po- 
sition, location  or  condition  of  the  hops  until  after 
the  levy  of  the  attachments  and  the  adjudication  of 
bankruptcy  (pp.  20-21). 

The  Supreme  Court  of  California  has  often  con- 
strued this  section  of  the  Code. 

It  has  been  held  that  the  vendee  must  take  actual 
possession,  which  must  be  open  and  unequivocal, 
carrying  with  it  the  usual  marks  and  indications  of 
ownership  by  the  vendee. 

Stevens  v.  Irimn,  15  Cal.,  503,  500. 

Possession  is  not  changed  within  the  contempla- 
tion of  the  statute  where  vendor  or  his  servants  re- 
main in  possession  of  the  property  the  same  as  be- 
fore the  sale. 

McKee  S.  B.  Co.  v.  Martin,  120  Cal.,  557  ; 
O'Kane  v.  Wheelan,  124  Cal.,  200; 
Murphy  v.  Mulgretv,  102  Cal.,  547 ; 
Etchepare  v.  Aguirre,  91  Cal.,  288 ; 
Bunting  v.  SaJtx,  84  Cal.,  108; 
Merrill  v.  Hurlhurt,  03  Cal.,  494; 
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Bell  vs.  McClcllan,  07  Cal.,  283 ; 

Godchaux  v.  Mulfordj  26  Cal.,  316; 

Brugert  v.  Borchert,  59  Mo.,  SO ; 

Mills  V.  Thompson,  72  Mo.,  367 ; 

Doack  r.  Bruhacker,  1  Nev.,  218 ; 

Moore  v.  Kelly,  r>  Vt.,  34,  26  Am.  Dec,  282 ; 

Bump  on  Fradulent   Conveyances    (3cl  eel.), 

171. 

The  mere  marking  of  goods  is  of  no  avail  if  there 
is  no  change  of  possession. 

Stewart  v.  Nelson,  72  Mo.,  522,  524. 

The  goods  must  either  pass  to  the  vendee  or  the 
vendor  miist  pass  away  from  them,  leaving  them  in 
the  exclusive  possession  of  the  vendee. 

Garman  v.  Cooper,  72  Pa.  St.,  32. 

The  possession  of  the  vendee  must  be  exclusive. 
A  concurrent  possession  with  the  vendor  is  not  suf- 
ficient. 

Wordell  v.  Smith,  1  Camp.,  332 ; 

Allen  V.  Massey,  17  Wall,  351  ; 

Waller  v.  Cralle,  8  B.  Mon.,  11 ; 

Plaisted  v.  Holmes,  58  N.  H.,  293 ; 

Bahh  V.  Clemson,  10  Serg.  &  R.,  419;  S.  C.  13 

Am.  Dec,  684; 
Brawn  v.  Keller,  43  Pa.  St.,  104; 
McKibhin  v.  Martin,  64  Pa.  St.,  352; 
Miller  v.  Garman,  69  Pa.  St.,  134; 
Worman  v.  Kramer,  73  Pa.  St.,  378; 
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Stiles  V.  Shumway,  IG  Vt.,  435; 
Hall  V.  Parsons,  17  Vt.,  271. 

ANY  DELIVERY  OF  THE  HOPS   WAS  VOID- 
ABLE AS  A  PREFERENCE  WITHIN  SEC. 

60  OF  THE  BANKRUPTCY  ACT. 
Under  the  agreement  Ikeda  was  to  pay  interest  on 
tlie  money  advanced  by  Richardson,  and  at  the  time 
of  the  delivery  of  the  hops,  if  they  were  accepted  by 
Richardson,  this  money  was  to  be  considered  part 
of  the  purchase  price.     If  they  were  not  accepted 
Ikeda  Avas  bound  to  repay  the  money  advanced.  The 
acceptance  of  the  hops  was  optional  with  Richard- 
son.   The  relation  of  Richardson  to  Ikeda  on  August 
28th,  when  it  is  contended  by  the  respondent  that  a 
delivery  was  made,  was  that  of  a  general  creditor. 
This  is  not  a  case  where  there  was  a  specific  lien 
upon  some  specific  property  and  something  done  to 
enforce   that  lien   within   four   months.    We  have 
shown  that  prior  to  August  28tli  Richardson  had  no 
rights  in  the  property  itself.    There  was  here  at  the 
most  an  antecedent  debt  or  agreement,  and  an  at- 
tempt   to    transfer    the    proj^erty    in    satisfaction 
thereof. 

Where  property  is  pledged  a  few  days  before  the 
filing  of  a  petition  in  bankruptcy,  though  in  pursu- 
ance of  a  prior  agreement  to  pledge  a  preference  is 
created. 

In  re  Sheridan,  9G  Fed.,  406,  3  Am.  Bankr. 
Rep.,  554. 
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A  chattel  mortgage  given  within  four  months  prior 
to  bankruptcy  in  accordance  with  a  prior  promise 
to  give  security  is  a  preference. 

Pollock  V.  Jones,  (Jl  C.  C.  A.,  555, 124  Fed.,  1G3. 

An  agreement  made  at  the  time  a  loan  was  se- 
cured to  give  the  lender  security  upon  property  to 
be  purchased  will  not  render  valid  a  trust  deed  given 
pursuant  thereto  within  four  months  of  bankruptcy. 

In  re  Dismal    Summp    Contracting    Co.,  135 
Fed.,  415. 

A  trust  deed  cannot  be  considered  as  relating  back 
and  becoming  effective  as  of  the  date  of  a  contract 
to  give  the  same. 

Morgan  v.  First  National  Bank,  76  C.  C.  A., 
23(),  145  Fed.,  4(>6. 

A  mortgage  or  transfer  of  property  within  four 
months  of  bankrui^tc}'',  which  otherwise  would  consti- 
tute a  peference,  is  not  depriA^ed  of  that  character  by 
the  fact  that  it  was  executed  in  a  pursuance  of  a  con- 
tract to  do  so  made  more  than  four  months  prior  to 
the  filing  of  the  petition.  The  theory  and  purpose 
of  the  bankruptcy  act  are  to  distribute  the  unex- 
empt  property  which  the  bankrupt  owned  four 
months  before  the  filing  of  the  petition  in  bankrupt- 
cy share  and  share  alike  among  his  creditors. 

In  re  Great  Western  Mfg.  Co.,  81  C.  C.  A.,  341, 
152  Fed.  123; 
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Vitzthum  V.  Large,  1G2  Fed.,  685 ; 

In  re  Mandell,  122  Fed.,  127; 

Johnson  v.  Huff,  133  Fed.,  704; 

In  re  W.  W.  Mills  Co.,  162  Fed.,  42; 

Torrance  v.  Bank,  71  Pac.  (Kan.),  235; 

Bank  v.  Johnson,  94  N.  W.  (Neb.),  831. 

CONCLUSION. 

If  we  consider  the  equitable  features  of  tMs  case, 
it  is  to  be  noted  that  among  the  creditors  of  the  bank- 
rupt are  the  laborers  whose  toil  produced  the  hops. 
It  is  the  policy  of  the  law  of  California  to  give  labor- 
ers preferred  payment  for  their  labor.  Richardson, 
undoubtedly,  has  a  right  to  share  Avith  the  general 
creditors  as  to  the  money  advanced  by  him,  but  he 
should  not  under  the  facts  in  this  case  be  given  all, 
or  the  larger  part  of  all  the  assets,  leaving  nothing 
for  the  other  creditors.  In  law,  and  in  a  moral 
sense,  the  burden  of  clearly  proving  his  right  to 
these  assets  was  upon  Richardson,  and,  we  submit, 
this  he  has  not  done.  To  the  contrary  it  clearly  ap- 
pears here,  as  a  matter  of  law: 

That  there  was  no  sale  of  the  hops  to  Richardson. 

That  Richardson  had  no  lien  upon  them. 

That  there  was  no  delivery  of  the  hops  to  him. 

That  if  there  was  a  sale  it  was  void  as  to  the 
trustee  and  as  to  the  creditors  of  the  bankrupt  for 
want  of  a  sufficient  delivery,  or, 

If  there  was  a  sale  and  delivery  it  was  void  as  a 
preference  under  the  Bankruptcy  Act. 
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From  this  it  follows  that  the  title  to,  and  right  of 
possession  of  the  hops  vested  and  was  in  the  trustee 
of  the  bankrupt,  and  that  the  order  of  the  District 
Court  must  be  reversed  and  that  of  the  referee  sus- 
tained. 

llospectfiilly  submitted, 

R015T.  T.  DEVLIN, 
DEVLIN  &  DEVLIN, 
Attorneys  for  Petitioner. 
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M.    N.    WILLIAMSON,    Trustee    in    Bank- 
ruptcy of  the  Estate  of  George  M.  Ikeda, 

Bankrupt, 

Petitioner. 

vs. 

W.  M.  RICHARDSON, 

Respondent. 


Respondent's  Points  and  Authorities 

The  preliminary  hearing  of  this  matter  was 
had  before  J.  F.  Pullen,  Referee  in  Bank- 
luptcy,  December  17,  1909.  On  April  5,  1912, 
said  Referee  filed  his  findings  and  conclusions 
of  the  law  to  the  effect  that  M.  N.  Williamson, 
Trustee  on  Bankruptcy  of  the  Estate  of 
George  M.  Ikeda,  Bankrupt,  was  entitled  to 
357  bales  of  hops  in  controversy.  On  April 
22,  1912,  Respondent  Richardson  filed  his  pe- 
tition for  review  of  the  order  made  by  the 
Referee  and  on  June  13,  1912,  his  Honor,  the 
late  Judge  DeHaven,  caused  to  be  entered  his 
decision  and  order  as  follows: 

DECISION. 

''This  is  a  petition  to  review  an  order  made 
bv  tlie  Referee  wliieh  determined  that  the  title 
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to  357  bales  of  hops  was  in  the  ti^iistee  of  the 
estate  in  bankruptcy  and  denied  the  petition  of 
the  chximant  W.  M.  Richardson  for  an  order 
directing  the  trustee  to  restore  to  him  the  pos- 
session thereof. 

Upon  consideration  of  the  evidence  and  the 
elaborate  briefs  filed  by  the  attorneys  for  the 
respective  parties  my  conclusion  is  that  the 
legal  title  to  216  bales  of  the  hops  in  contro- 
versy was  vested  in  the  claimant  Richardson 
on  August  28th,  1909,  and  that  he  was  the  own- 
er thereof  at  the  date  of  the  adjudication  in 
bankruptcy,  and  that  the  title  to  the  remain- 
ing 141  bales  is  in  the  trustee. 

The  order  of  the  Referee  is  reversed  as  to 
the  216  bales  of  hops  owned  by  the  petitioner 
and  affirmed  as  to  the  remaining  141  liales. " 

ORDER. 

"The  petition  for  a  review  of  the  order  of 
the  Referee  made  herein  having  been  hereto- 
fore submittd  to  the  Court  for  decision,  now, 
after  due  consideration  had,  the  Court  files  its 
written  memorandum,  and  by  the  Court  order- 
ed that  said  order  be,  and  the  same  is  herebj^ 
reversed  as  to  the  216  bales  of  hops  owned  by 
the  petitioner  and  affirmed  as  to  the  remain- 
ing 141  bales." 

On  December  10,  1912,  petition  for  the  re- 
vision of  tlie  decision  of  the  said  order  and 
judgment  was  filed. 
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STATEMENT  OF  THE  CASE. 

On  March  3,  1909,  George  U.  Ikeda  and 
W.  M.  Richardson  entered  into  a  contract, 
which  is  set  forth  on  pages  13  to  18  of  the  Pe- 
tition for  Revision.  By  the  terms  of  this 
agreement  Ikeda  unequivocally  agreed  to  sell 
and  Richardson  to  buy  eighty  thousand 
pounds  of  hops.  The  agreement  further  con- 
tained provisions  obligating  Richardson  to 
advance  certain  portions  of  the  purchase  price 
on  specified  dates. 

On  September  20th,  1909,  Ikeda  filed  his  pe- 
tition in  bankruptcy. 

On  the  28th  day  of  August,  Respondent 
Richardson  inspected,  segregated  and  accept- 
ed 216  bales  of  hops  which  were  branded  and 
marked  "C.  S.  May  &  Co.,  Albany,  New 
York."  C.  S.  May  &  Co.  were  consignees  to 
whom  Richardson  was  shipping  said  hops. 
The  total  weight  of  the  bales  so  inspected  and 
marked  was  42,357  pounds  which  at  the  con- 
tract price  would  be  worth  $3,388.56.  Prior  to 
the  time  of  such  acceptance,  Richardson  had 
paid  on  the  purchase  price  $5,397.75,  or  about 
$202.25  less  than  the  contract  price  of  the 
whole  crop  of  357  bales. 

The  216  bales  of  hops  were  rolled  in  a  pile 
and  Richardson  requested  a  man  named  Dent, 
who  was  upon  tlie  premises,  to  look  after  and 
care  for  them  until  Monday  following  when 


4  M.  N.  Williamson  vs. 

lie  Avonld  vomove  the  hops    to    the    railroad 
station. 

On  August  28th,  when  216  bales  had  been 
segregated,  accepted  and  marked  with  address 
of  consignee  as  aforesaid,  Richardson  intend- 
ed to  return  Monday,  August  30th,  to  remove 
said  hops  to  the  railroad  station,  but  when 
the  agents  went  there  for  tliat  purpose,  they 
found  that  the  Sheriff  of  Sutter  County  had 
levied  an  attachment  on  the  hops  and  pre- 
vented their  removal  by  the  agents  of  Rich- 
ardson. This  attachment  prevented  the  re- 
moval of  said  216  bales  by  Richardson  and 
also  prevented  removal  of  the  remaining  141 
bales. 

Thereafter  and  before  the  20th  day  of  Sep- 
tember, 1909,  the  total  crop  of  hops  amount- 
ing to  357  bales  was  inspected  and  accepted 
l)y  Richardson. 

On  September  23rd,  1909,  when  Williamson 
seized  the  hops  they  were  in  the  possession  of 
Richardson.  The  whole  357  bales  had  been 
removed  to  the  railroad  station,  part  of  them 
having  been  loaded  on  cars.  The  total  weight 
of  the  crop  of  357  bales  of  hops  would  be  about 
70,000  pounds  and  Richardson  had  paid  to 
Ikeda  all  but  .^202.25  of  the  stipulated  pur- 
chase price  prior  to  August  28,  1909,  and,  but 
for  the  attachment  by  the  Sheriff,  all  of  the 
hops    won  hi    have    been    removed    from    the 
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premises  and  loaded  ou  the  cars  long  prior  to 
September  20th. 

The  contract  between  Ikeda  and  Richard- 
son was  a  crop  mortgage  valid  as  against 
Ikeda  and  all  persons  in  privity  with  him, 
being  void  only  as  to  creditors  and  subsequent 
purchasers.    Civil  Code  Cal.,  Sec.  2957. 

ARGUMENT 
Status  of  Trustee  in  Bankruptcy 

The  argument  of  counsel  for  petitioner  is 
based  throughout  on  the  false  assumption  that 
the  trustee  in  bankruptcy  occupies  the  same 
relative  position  as  a  creditor  or  bona  fide 
purchaser.  The  trustee  in  bankruptcy 
STANDS  IN  THE  SHOES  OF  THE  BANK- 
RUPT and  can  assert  no  right  nor  interpose 
any  defence  which  would  not  be  available  to 
the  bankrupt  himself.  In  a  carefully  con- 
sidered case  involving  claim  that  the  trustee 
was  entitled  to  all  property  which  could  be 
levied  upon  or  sold  under  judicial  process 
against  the  bankrupt. 

It  was  said : 

"In  order  to  arrive  at  this  result,  it 
is  assumed  that  the  property  in  question 
could  have  been  levied  upon  and  sold 
under  judicial  process  against  the  bank- 
rux)t,  either  genei'ally,  or  because  there 
was  no  possession  in  the  plaintiff  in 
en  or,  that  would  make  good  its  claim 
against  creditors  of  the  bankrupt.    But 
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this  assumption  is  not  warrantor].  The 
goods  clcliA'cred  by  the  contractor  upon 
the  premises,  for  the  purpose  of  being 
built  into  tlie  structure  contracted  for, 
were  sufficiently  in  the  possession  of 
the  owner  of  the  premises  to  protect  the 
lien,  claimed  as  the  result  of  the  under- 
standing between  the  parties  to  the  con- 
tract. *  *  *  The  ti'ustee  in  bank- 
ruptcy, seeking  by  pi'oceeding  in  law 
to  enforce  the  title  of  the  bankrupt,  to 
personal  property  so  situated,  will  be 
subject  to  all  legal  and  equitable  claims 
of  others,  which  exist  against  the  bank- 
rupt, not  in  fraud  of  the  bankrupt  law 
or  the  rights  of  general  creditors." 

Dunlap  Silk  Co.  vs.  Spencer,  115  Fed. 
Rep.  695. 

In  another  case  it  was  held : 

"That  bankruptcy  proceeds  on  equit- 
able principles  so  broad  that  it  will 
order  a  repajTuent  when  such  princi- 
ples require  it,  notwithstanding  the 
Court  or  the  Trustee  may  have  received 
the  fund  without  such  compulsion  or 
l^rotest  as  is  ordinarily  required  for  re- 
covery in  the  Courts  either  of  common 
Iciw  or  chancery.  *  *  *  j^  jg  sq 
sweeping  that,  in  actions  at  law  l)rought 
by  assignees  in  bankruptcy,  defendants 
may  prevail  on  merely  equitable  de- 
fence." 

In  Re  Chase,  124  Fe.  Rep.  753. 
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In  the  case  at  bar,  the  respondent,  Richard- 
son, nnquestionably  had  a  LIEN  ON  ALL  OF 
THE  HOPS  BY  VIRTUE  OF  THE  CON- 
TRACT ENTERED  INTO  BETWEEN 
THE  BANKRUPT  AND  HIMSELF.  The 
chattel  mortgage  was  not  executed  in  the  man- 
ner required  by  law  to  make  it  effective 
against  creditors  and  bona  fide  purchasers, 
BUT  IT  WAS  A  VALID  AND  BINDING 
LIEN  AS  BETWEEN  IKEDA  AND  WIL- 
LIAMSON. This  lien  affected  all  of  the  hops 
up  to  the  moment  of  delivery. 
Civil  Code  California,  2957. 

Williamson  had  accepted,  marked  and  seg- 
regated 216  hales  of  the  hops  and  but  for  the 
attachment  would  have  removed  all  of  the 
hops  fiom  the  premises  of  Ikeda  long  before 
the  petition  in  bankruptcy  was  filed.  The 
Trustee  in  Bankruptcy  therefore  took  the 
hops  subject  to  the  general  lien  of  Williamson 
on  all  of  the  357  bales  and  to  his  title  based  on 
possession  of  216  bales  before  the  attachment 
was  levied. 

"Under  the  bankruptcy  act,  when  a 
debtor  is  adjudged  a  bankrupt,  his  en- 
tire estate,  so  far  as  it  is  not  exemj)t,  is 
in  legal  contemplation  as  effectually 
brought  into  custodia  legis  and  appro- 
priated to  the  payment  of  his  de])ts  as 
if  it  were  taken  in  execution  or  attach- 
ment, sul)ject  only  to  the  qualification 
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that,  where  the  aet  does  not  specially 
provide  otherwise,  as  it  does  in  respect 
of  cases  affected  by  fraud,  the  estate 
is  brought  into  custodia  legis  and  a})- 
propriated  in  tlie  same  plight  and  con- 
dition that  the  hankrupt  himself  held 
it,  and  subject  to  all  the  equities  im- 
posed upon  it  in  his  hands.  *  *  *  * 
but  the  qualification  does  not  consist  in 
giving  effect  to  proi)i'ietary  acts  of  the 
bankrupt  committed  after  the  seques- 
tration of  his  property,  but  only  to  such 
as  were  committed  prior  to  the  filing  of 
the  petition  and  gave  rise  to  rights  in 
third  persons  which  were  valid  as  l)e- 
tween  themselves  and  the  bankrupt,  and 
which  they  were  lawfully  entitled  to 
assert  when  tlie  Trustee's  title  accrued, 
the  ruling,  as  qualified,  being  that  the 
Trustee,  in  cases  unaffected  by  fraud, 
takes  the  property  in  the  same  pliglit 
and  condition  that  the  bankrupt  held  it, 
and  therefore  subject  to  the  rights  of 
such  third  persons,  (dthough  a  creditor 
levying  an  execution  or  attachment 
thereon  would  take  it  discharged  of 
such  ri gilts/' 

In  Re  Youngstrom,  153  Fed.  Rep.  104. 
Security  W.  Co.  vs.  Hand,  19  A.  B.  R.  295. 
Hewitt  vs.  Berlin,  194  U.  S.  296. 
Htimphrey  vs.  Tatman,  198  U.  S.  91. 
York  vs.  Cassell,  201  U.  S.  344. 
That  the  Trustee  is  not  a  bona  fide  purchaser 
for  value  is  established  by 
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Hewitt  vs.  Berlin,  194  U.  S.  296. 
Thompson  vs.  Fairhanh,  196  U.  S.  516. 
Stewart  vs.  Piatt,  101  U.  S.  739. 

The  Trustee  takes  no  title  and  has  no  right 
which  the  bankrupt  could  not  assert;  in  fact 
he  takes  only  such  title  as  the  bankrupt  could 
have  transferred  witJiout  consideration. 

In  Be  Dunlop,  19  A.  B.  R.  368. 
Adams  vs.  Collier,  122  U.  S.  382. 
Yeatman  vs.  Savings  Inst.,  95  U.  S.  764. 
Gibson  vs.  Warden,  14  Wall  244. 
Cook  vs.  Tullis,  18  Wall  332. 
Mitchell  vs.  Winslow,  2  Story  630. 
Broivn  vs.  Heathcote,  1  Atk.  160. 

In  Security  Co  vs.  Hand,  19  A.  B.  U.  29^5, 
the  Couit  lays  down  the  rule  in  the  following 
teise  language: 

"It  is  no  new  doctrine  that  the  as- 
signee or  Trustee  in  Bankruptcy  stands 
in  the  shoes  of  the  bankrupt  and  that 
the  property  in  his  hands,  unless  other- 
wise provided  in  the  Bankruptcy  Act, 
is  subject  to  all  the  equities  imposed 
upon  it  in  the  hands  of  the  bankrupt. 
This  has  been  the  rule  under  former 
rules  and  is  now  the  rule." 

Applying  the  foregoing  authorities  to  the 
facts  in  the  case  at  bar,  it  seems  very  clear  that 
if  there  was  error  in  the  decision  of  the  lament- 
ed DeHaven,  it  was  to  the  favor  of  petitioner 
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instead  of  to  his  detriment.  As  to  216  ])ales 
of  hops,  the  possession,  and  hence  the  title  of 
Williamson,  was  certainl^y  good  as  against 
Ikeda,  who  submitted  the  hoi^s  for  inspection, 
heard  the  acceptance  and  consented  to  the  seg- 
regation and  marking  thereof.  The  error,  if 
there  was  such,  was  in  denying  Richardson 
title  to  all  of  the  hops  when  he  had  paid  all  but 
$202.25  of  the  contract  price  for  the  wliole 
crop  of  357  bales  upon  which  he  had  a  mort- 
gage lien  as  against  Ikeda,  and  which  would  all 
have  been  removed  from  the  premises  in 
August  but  for  Ikeda 's  fault  in  suffering  his 
creditors  to  levy  an  attachment. 

PASSING  OF  TITLE. 

Counsel  for  the  Trustee  contend  that  the 
contract  between  Ikeda  and  respondent  was 
merely  executory.  We  do  not  agree  with  this 
contention,  but  if  it  be  granted  that  the  con- 
tract at  the  time  of  its  execution  was  such,  it 
had  been  been  fully  executed  prior  to  the  pe- 
tition in  bankiuptcy  especially  as  to  the  216 
bales  of  hops.  Moreover  from  the  moment  the 
first  advance  was  made  on  the  purchase  price, 
there  was  a  lien  on  the  entire  crop  to  secure 
repayment  of  the  money  in  the  event  that 
Ikeda  for  any  reason  should  not  deliver. 

The  petition  in  bankruptcy  was  filed  on  Sep- 
tember 20th.  On  AugTist  28th,  Ikeda  being 
present,  the  respondent  examined  and  accept- 
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ed  216  bales  of  hoj^s  which  were  marked  and 
segregated  from  the  remaining  hops.  All  this 
was  done  with  Ikeda's  consent  and  constituted 
valid  delivery  as  between  Ikeda  and  Richard- 
son. Mr.  Richardson  asked  Mr.  Dent,  one  of 
the  men  employed  by  Ikeda,  to  look  after  the 
hops  and  mnch  is  made  of  this  as  indicating 
that  Ikeda's  possession  continued.  Wlien 
Ikeda  was  informed  by  Richardson  that  the 
hops  so  segregated  were  accepted,  and  when 
Ikeda  stood  by  and  watched  the  hops  branded 
and  marked  with  the  name  of  consignee,  there 
could  no  longer  be  contention  by  Ikeda  that 
there  had  not  been  a  deliveiy  to  Richardson, 
and  if  the  emploA^ee  of  the  seller  was  specially 
requested  to  care  for  the  property  and  consent- 
ed to  do  so  this  did  not  result  in  possession  by 
the  employer,  who  might  himself  promise  to 
care  for  the  property  without  such  re- 
sult. Richardson  then  and  there  announc- 
ed that  he  would  remove  the  hops  to 
the  railway  station  the  following  Mon- 
day, but  when  his  agents  went  upon 
the  ground  for  the  purpose  of  removing 
the  216  bales  of  hops  and  the  remainder  of 
the  crop  as  fast  as  it  could  be  baled  and  ac- 
cepted, they  found  that  the  Sheriff  had  attach- 
ed the  hops  and  thus  prevented  removal  from 
the  premises. 

This  restraint  upon  Richardson  who  desired 
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to  remove  the  liops,  and  intended  to  do  so,  is 
an  element  to  be  considered  in  detei-mining 
the  question  of  possession,  for  when  it  is  con- 
sidered that  but  for  such  restraint,  all  of  the 
hops  would  have  been  removed  from  the 
premises  three  weeks  before  the  petition  was 
tiled,  it  certainly  cannot  be  said  that  Ikeda 
remained  in  possession.  The  possession  of  the 
Sheriff  was  the  possession  of  Richardson  as  to 
Ikeda  and  his  successor,  the  Trustee.  This 
restraint  upon  removal  could  not  operate  to 
the  favor  of  Ikeda  whose  failure  to  pay, 
whether  through  design  or  misfortune,  could 
not  possibly  redound  to  the  detriment  of  Rich- 
ardson who  stood  ready  to  remove  all  of  the 
hops.  The  restraint  imposed  was  therefore 
subject  to  the  right  of  Richardson  to  have  the 
hops  removed  and  shij^ped  to  his  consignee 
and  the  delay  cannot  result  in  his  spoilation. 
The  law  will  make  this  restraint  the  equivalent 
of  removal  of  all  the  hops. 

Recurring  to  the  main  fact,  however,  there 
had  unquestionably  been  delivery  of  216  bales 
of  hops  prior  to  the  attachment. 

"After  an  executor}^  contract  has 
been  made,  it  may  be  converted  into  a 
comj^lete  bai  gain  and  sale  by  specifying 
the  goods  to  which  the  contract  is  to 
attach,  or  in  legal  phrase,  by  the  appro- 
jjriation  of  specific  goods  to  the  con- 
tract.    Tlie  sole  element  deficient  in  a 
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perfect  sale  is  thus  supplied.  The  con- 
tract has  been  made  in  two  successive 
stages,  instead  of  being  completed  at 
one  time ;  but  it  is  none  the  less  one  con- 
tract, namely,  a  bargain  and  sale  of 
goods.  As  was  said  by  Holroyd  J.  in 
Rhose  vs.  Thwaites.  'The  selection  of 
the  goods  by  one  party,  and  the  adop- 
tion of  that  act  by  the  other,  converts 
that  which  before  was  a  mere  agieement 
to  sell  into  an  actual  sale,  and  the  prop- 
erty thereby  passes.'  " 

Benjamin  on  Sales,  (2  Am.  Ed.)  Sec.  358. 
Benjamin  on  Sales,  2  Amer.  Ed.  Sec.  358. 

The  reflections  of  counsel  concerning  un- 
certainty of  executory  contracts  of  this  char- 
acter are  completely  neutralized  and  destroyed 
as  to  the  216  bales  by  the  fact  that  on  the  28th 
day  of  August,  1909,  the  purchaser  specifically 
accepted,  segregated  and  marked  said  hops, 
thus  removing  all  uncertainty.  The  conten- 
tion that  the  contract  provided  that  Ike  da 
should  deliver  the  hops  to  the  station,  and  there 
could  be  no  delivery  unless  this  was  done,  is 
clearly  untenable.  Richardson  could  and  did 
waive  the  performance  of  this  obligation  by 
accepting,  segregating  and  marking  the  hops 
upon  the  ground. 

"But  the  necessity  for  performing, 
the  condition  precedent  may  be  waived 
by  the  party  in  whose  favor  it  is  stipu- 
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latod,  either  expressly  or  by  the  impli- 
cation resulting  from  his  acts  or  con- 
duct. This  waiver  is  implied  in  all 
cases  in  which  the  party  entitled  to  ex- 
act performance  either  hinders  or  im- 
pedes the  other  party  in  fulfilling  the 
condition,  or  incapieitates  himself  from 
performing  his  own  promise,  or  abso- 
lutely refuses  performance,  so  as  to 
render  it  idle  and  useless  for  the  other 
to  fulfill  the  condition.  No  authority 
is  needed,  of  course,  for  the  proposition 
that  the  i^aity  in  whose  favor  the  con- 
dition has  been  imposed  may  express- 
ly waive  it." 

Benjamin  on  Sales,  page  517. 

As  far  as  216  bales  of  hops  are  concerned, 
Richardson  waived  the  removal  of  the  hops  to 
the  railroad  by  saying  through  his  acts,  "I 
accept  and  segregate  these  hops  and  mark 
them  for  shipment  to  my  consignees."  More- 
over, Ikeda,  as  to  the  whole  quantity  of  357 
bales  of  hops,  hy  failing  to  pay  his  creditors 
prevented  the  full  2:)erformance  of  his  con- 
tract and  neither  he  nor  his  successor,  the 
Trustee,  can  claim  benefit,  immunity  or  right 
because  the  attachment  prevented  Richardson 
from  removing  the  hops  to  the  railroad  and 
thence  to  C.  S.  May  &  Co.,  consignees. 

Counsel  seem  to  contend  that  possession,  and 
hence  title,  must  be  tested  by  rules  which  de- 
clare   what    shall    constitute    possession    as 
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against  a  creditor  or  an  innocent  pur  chaser, 
but  the  real  test  is  WHAT  WOULD  CON- 
STITUTE POSSESSION  AS  BETWEEN 
IKEDA  AND  RICHARDSON.  Section 
3440  of  the  Civil  Code  of  California  and  au- 
thorities thereunder  are  relied  upon  as  sup- 
porting the  contention  that  there  was  no  de- 
livery in  this  case.  It  will  be  observed,  how- 
ever, that  this  section  requires  certain  acts  to 
render  the  transfer  valid  AS  AGAINST 
CREDITORS,  but  that  this  does  not  affect  the 
validity  of  any  delivery  consented  to  or 
agreed  upon  as  between  the  parties. 

Before  proceeding  to  an  examination  of  the 
California  authorities,  we  will  notice  a  deci- 
sion of  the  Circuit  Court  of  Appeals,  which 
squarely  decides  the  prox^osition.  The  issues 
there  were  identical  with  the  issues  here.  The 
decision  reads  as  follows: 

"Though  the  agieement  was  original- 
ly executory,  being  for  the  sale  of  lum- 
ber to  be  manufactured,  yet,  when  the 
product  of  a  particular  month  was  com- 
pleted, and  it  had  been  inspected  and 
measured,  there  was  a  complete  bargain 
and  sale  of  the  lumber  thus  designated. 
The  particular  lumber  became  appro- 
priated to  the  contract,  and  the  vendee 
under  the  agreement  was  obliged  to 
make  his  promissory  note.  The  ele- 
ment necessary  to  a  perfect  and  com- 
plete sale  was  supplied  by  the  appro- 
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priatioii  of  a  ])arti('ulai'  lot  of  luiiihci' 
to  the  contract.  *  *  *  NEITRER 
DID  THE  PROVISION  THAT  THE 
VENDOR  SHOULD  DELIVER  AT 
CHICAGO  PREVENT  THE  TITLE 
FROM  PASSING  BEFORE  SUCH 
DELIVERY.  UNDOUBTEDLY, 

THE  GENERAL  RULE  IS  THAT 
THE  SELLER  OBLIGATES  HIM- 
SELF AS  A  PART  OF  HIS  CON- 
TRACT TO  DELIVER  THE  PROP- 
ERTY TO  THE  BUYER  AT  SOME 
SPECIFIED  PLACE,  TITLE  AVILL 
NOT  PASS  UNTIL  SUCH  DE- 
LIVERY. (Citing  cases).  'Slight 
evidence,'  says  Mr.  Benjamin,  'is,  how- 
ever, accepted  as  sufficient  to  show  that 
title  passes  immediately  on  the  sale, 
though  the  seller  is  to  make  a  delivery. 
The  question,  at  last,  is  one  of  intent, 
to  be  asceitained  by  a  consideration  of 
all  the  circumstances.'  Benj.  Sales, 
Sec.  329.  Heie  the  lumber  cut,  inspect- 
ed and  measured  was  completely  iden- 
tified. NotJiing  }nore  remained  to  be 
done  to  put  it  in  a  deliverable  condition. 
It  was  tlien  paid  for.  The  delivery 
niigJit  be  delayed  by  the  neglect  of  the 
seller,  or  for  the  convenience  of  the 
buyer." 

McElwee  vs.  Metropolitan  L.  Co.,  69  Fed. 
205. 

In  that  case,  the  seller  under  the  contract 
was  required  to  deliver  the  lumber  at  Chicago, 
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in  this  case  he  was  required  to  deliver  the 
hops  at  the  railroad  station.  In  that  case  as 
in  this,  the  property  sold  was  to  be  produced 
and  inspected  and  the  decision  as  above  in- 
dicated was  adverse  to  the  contention  of  the 
petitioner  in  the  case  at  bar. 

In  another  case,  the  bankrupt  prior  to  fil- 
ing his  petition,  had  entered  into  a  contract 
to  deliver  the  output  of  a  certain  mill.  A  few 
days  prior  to  the  adjudication  in  bankruptc}^ 
claimant  demanded  the  lumber  which  remain- 
ed in  the  yards  of  the  bankrupt  lumber  com- 
pany. The  trustee  contended  that  this  was  a 
preference  and  resisted  the  defendant's  proof 
of  an  additional  claim  unless  it  surrendered 
this  lumber;  Imt  the  court  said: 

"Thei^e  was  no  suggestion  that  the 
contract  made  between  the  Lumber 
Company  and  Franklin  for  the  pur- 
chase of  the  entire  output  of  Franklin's 
mills  was  not  a  fair  one  and  one  that 
the  law  would  enforce.  The  contract 
was  still  existing  at  the  time  of  the  ad- 
judication and  whatever  lumber  was  on 
hand  as  the  produce  of  the  mill  the 
Lumber  Company  had  a  right  to  claim, 
provided  it  complied  with  the  terms 
w^hich  had  been  agreed  upon.  If  there 
had  been  no  payment  upon  the  contract 
of  purchase  in  advance,  the  Lumber 
Company  would  have  been  entitled  to 
require  the  Trustee  to  surrender  to  it 
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the  liiml)er  })i'(>(liicc'(l  at  the  mill,  pro- 
vided it  complied  with  the  terms  of  pur- 
chase. Having  a  di' a  need  money  upon 
the  contract  of  jmr chase,  the  Lumber 
Companji  therehij  became  entitled  to  at 
least  as  much  of  the  products  of  the  mill 
as  it  had  paid  for  and  it  coidd  have  re- 
covered so  much  from  the  Trustee,  even 
after  the  bankruptcy.  It  is  our  opinion 
that  at  most  the  taking  of  the  $1000 
worth  of  lum])er  under  a  claim  by  the 
Lumber  Company  that  it  was  entitled  to 
that  specific  property  by  virtue  of  the 
contract  of  purchase  cannot  be  constru- 
ed into  a  pa^^iient  upon  an  existing  debt 
such  as  to  constitute  a  preference  under 
the  Bankrui:)tc3"  Law." 

Mills,  Trustee  vs.  Virginia  Co.,  20  A.  B.  R, 
750 

Stelling  vs.  Jones  Lnmlx  r  Co.,  8  A.  E.  R. 
532. 

Ilanselt  vs.  Harrison,  105  U.  S.  401. 
In  a  case  involving  questions  akin  to  those 
involved  in  this  proceeding,  the  contract  pro- 
vided for  the  pui'chase  of  all  the  lumber  on 
hand  at  the  seller's  mill  on  the  date  of  the 
contract  and  all  that  the  seller  should  manu- 
facture during  six  months  thereaftei'.  Ad- 
vance payments  of  75%  of  the  value  were 
made  under  the  agreement,  but  the  lumber  was 
piled  in  the  seller's  yards  on  the  date  of  his 
adjudication  in  bankruptcy.    The  liunber  was 
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claimed  by  the  Trustee  and  by  the  buyer  and 
was  awarded  to  the  Trustee  by  the  Bankrupt- 
cy Court,  but  on  petition  for  revision,  the 
Circuit  Court  of  Appeals  awarded  it  to  the 
buyer,  saying : 

"There  was  an  undisputed  agree- 
ment for  one  party  to  sell  and  another 
to  buy.  The  thing  was  specially  desig- 
nated, described  and  segregated,  the 
price  was  fixed,  and  payments  were 
made  as  agreed.  Although  tlie  agree- 
ment may  have  been  to  some  extent  ex- 
ecutory, it  being  for  the  purchase  and 
sale  of  all  lumber  of  a  certain  descrip- 
tion 'now  on  hand  at  the  mill  of  R.  R. 
Cowan,  Cowan,  Fla.,  and  all  that  he  will 
manufacture'  during  a  specified  period, 
yet  w^hen  the  lumber  was  manufactured 
and  segregated,  and  the  bills  of  sale, 
with  full  details  of  description,  were 
presented  and  accepted,  and  payments 
made  according  to  contract,  there  was  a 
complete  sale  of  the  property  designat- 
ed in  the  bills,  and  the  title  thereto  at 
once,  vested  in  Baars  &  Co.,  and  this 
notwithstanding,  under  the  contract,  it 
remained  with  Cowan  to  deliver  the 
lumber  at  Pensacola  and  for  Baars  & 
Co.  to  pa}^  the  balance  of  the  price,  less 
railroad  freight  on  delivery.  As  be- 
tween Cowan  and  Baars  &  Co.  there 
does  not  seem  room  for  question  as  to 
the  rights  of  the  parties.  Of  course,  on 
the  matter  now  before  us,  the  Trustee 
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of  Cowan's  estate  in  bankruptcy  stands 
in  Cowan's  shoes. 

The  Trustee,  however,  conteiids  tliat 
in  the  present  case  the  title  did  not 
pass,  because  the  delivery  was  not 
made,  the  lumber  had  not  been  inspect- 
ed, and  the  insurance  clause  in  the  six 
months'  contract  indicates  that  the 
title  was  to  remain  in  Cowan.  *  *  * 
However  these  details  may  be,  the  case 
is  clear  as  to  purchase  and  sale  of  the 
property,  and  in  our  opinion,  the  title 
fully  passed." 

Baars  vs.  Mitchell  154  Fed.  322. 
This  decision  is  very  pertinent  to  the  case 
at  bar  for  it  effectually  disposes  of  the  con- 
tention that  delivery  was  not  affected  until  the 
hops  were  at  the  lailroad  station.  It  is  con- 
tended by  counsel  that  the  delivery  heie  essen- 
tial to  passing  of  title  was  such  deliveiy  as 
would  satisfy  the  requirements  of  Section  3440 
of  the  Civil  Code  of  California.  It  is,  how- 
evei,  well  settled  that  such  a  delivery  was  good 
as  between  parties  and  against  all  the  Avorld 
except  creditors,  would  be  sufficient. 

WilUaws  vs.  Bonjwardt,  119  Cal.  80. 

Here,  however,  there  was  a  delivery  suffi- 
cient to  meet  the  very  severe  test  of  Section 
3440. 

The  object  of  the  statute  is  to  give  notoriet}" 
to  sales,  by  requiring  the  owner  of  personal 
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property  to  occupy  toward  it  the  same  rela- 
tion, and  to  exercise  over  it  the  same  control, 
which  is  customary  in  such  tiansactions  and 
under  similar  circumstances.  When  creditors 
are  asserting  the  invalidity  of  the  transfer  on 
the  ground  of  failure  to  make  delivery  the 
terms  of  the  contract  between  the  buyer  and 
seller  do  not  afford  the  test  as  to  the  passing 
of  title.  The  terms  of  the  agreement  between 
the  parties  to  the  sale,  and  their  intent  as 
to  passing  of  title  are  absolutely  immaterial. 
The  essential  requirement  as  between  the  buy- 
er and  creditors  of  the  seller  is  that  notoriety 
shall  be  given  to  the  trarsfer  of  the  property. 
When  this  has  been  done  the  rules  that  apply 
wheie  the  question  is  the  determination  of  tlie 
party  as  between  buyer  and  seller,  on  whom 
shall  fall  the  loss  occasioned  by  a  destruction 
of  the  property,  have  no  applicability.  In 
other  words,  where  there  have  been  acts  of 
such  character  as  to  indicate  a  change  of 
owneiship,  the  statute  is  satisfied  and  the 
terms  of  the  contract  between  buyer  and  seller 
have  no  bearing  on  the  question.  The  object 
of  the  statute  is  to  given  those  who  have  ex- 
tended credit  relying  on  the  possession  by 
their  debtor  of  certain  personal  property,  the 
right  to  proceed  against  such  property  by  at- 
tachment. 

Now,  when  it  comes  to  determining  what 
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acts  constitute  a  clolh^eiy  which  will  be  good 
against  creditors,  the  circumstances  of  each 
case  and  the  character  of  the  property  trans- 
ferred must  be  taken  into  consideration.  The 
law  does  not  require  the  same  manual  delivery 
to  accompany  the  sale  of  a  cord  of  wood,  which 
would  be  essential  to  the  validity  of  a  sale  of 
a  diamond. 

Counsel  have  stated  that  California  cases 
alone  must  be  looked  to  to  ascertain  what  con- 
stitutes delivery  and  we  will  meet  them  on 
their  chosen  ground.  The  leading  case  perti- 
nent to  the  case  before  us  is  Dubois  vs.  Spinks, 
314  Cal.  292.  Theie  the  appellants  contended 
that  the  transfer  of  certain  wood  was  void  as 
against  them  for  want  of  an  immediate  de- 
livery, followed  by  an  actual  and  continued 
change  of  possession,  and  the  Court  says: 

"What  constitutes  an  immediate  de- 
livery, or  an  actual  and  continued 
change  of  possession,  in  the  sense  of 
Section  3440  of  the  Civil  Code,  is  a 
question  of  fact  to  be  determined  on  the 
evidence ;  and  where,  as  in  this  case,  the 
evidence  tends  to  i3rove  such  deliver}^ 
and  change  of  possession,  the  finding  of 
the  Court  will  not  be  disturbed. ' ' 

Proceeding  to  further  consideration  of  the 
subject  it  was  further  stated: 

"Considering  the  ponderous  and 
bulky  nature    of  tlie  one  hundred  and 
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tweiit^^-six  cords  of  wood,  it  was  not 
necessary  to  change  its  situation  for  the 
purpose  of  effecting  a  delivery  of  pos- 
session (Hutchins  vs.  Gilchrist,  23  Vt. 
86)  ;  and,  had  the  order  of  the  acts  con- 
stituting the  whole  transaction  been  re- 
versed, there  could  have  been  no  ques- 
tion that  they  constituted  an  immediate 
delivery.  But  since  all  those  acts  were 
done  within  three  and  a  half  consecu- 
tive hours,  I  think  that,  under  the  cir- 
cumstances, the  Court  may  have  prop- 
erly considered  the  satisfaction  and  re- 
lease of  the  lien  held  by  the  Ja^^anese 
and  the  delivery  of  the  wood  to  plain- 
tiff, as  parts  of  the  same  transaction, 
and  substantially  contemporaneous.  As 
soon  as  pricticable  after  the  money 
loaned  by  plaintiff  was  received  h\  the 
Meyers,  Mrs.  Meyer  paid  the  demand 
for  which  the  w^ood  was  held  in  pledge 
by  the  Japanese  and  they  released  their 
lien,  thus  removing  all  valid  objections 
to  plaintiff's  rightful  possession  of  the 
wood." 

Dubois  vs.  Spinks,  114  Cal.  294. 
In  another  case  the  construction  of  Section 
3440  of  the  Civil  Code  was  also  involved,  the 
question  being  the  sufficiency  of  delivery  of 
hay  in  stack.  The  husband  had  conveyed  cer- 
tain stacks  of  hay  to  his  wife  and  it  was  con- 
tended that  there  had  been  no  sufficient  de- 
livery as  against  attaching  creditors  because 
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the  hay  had  not  been  removed.  The  lower 
Court  sustained  this  contention  l)iit  the  judg- 
ment was  reversed  by  the  Supreme  Coui  t,  the 
Court  saying: 

"The  Code  provides  no  different  rule 
as  to  the  formality  of  sucli  transaction 
between  husband  and  wife,  from  that 
required  between  strangers ;  yet  the  law 
giving  a  reasonable  construction  to  all 
such  statutes,  takes  into  consideration 
not  only  the  character  of  the  property, 
l)ut  the  relations  of  the  parties  and  the 
use  of  the  j^roperty  intended,  and  only 
requires  that  which  would  naturally  be 
done  in  an  honest  and  business-like 
transaction  where  there  was  no  thought 
of  fraud  of  concealment.  Indeed,  any 
other  course,  whilst  it  might  uiKjues- 
tionably  fulfill  the  strictest  requiie- 
ments  of  the  statute  touching  on  actual 
and  continued  change  of  possession, 
would  at  once  suggest  as  the  reason  for 
such  departure  an  intention  to  defraud. 
Slie  was  not  bound  to  remove  the  hay  to 
other  land,  nor  to  own  the  land  upon 
which  the  stack  stood." 

Porter  rs.  Burchcr,  98  Cal.  456. 
Byrnes  vs.  Moore,  93  Cal.  39-1:. 
Claudius  vs.  Aguirre,  89  Cal.  503. 

O'Brien  vs.  Ballon,  116  Cal.  320  is  an  "all 
fours"  with  the  case  at  bar.  One  Bruce  was 
farming  about  320  acres  of  land  sown  to  wheat. 
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About  60  acres  of  tliis  laud  was  reutecl  from 
oue  Wyman,  aud  the  residue  which  was  ad- 
joining, from  one  Jack.  Bruce  was  indebted 
to  O'Brien  for  wages  and  agreed  to  convey 
him  sufficient  of  the  crop  to  pay  his  wages. 
The  pro]30sition  was  accepted  and  a  bill  of 
sale  of  all  the  wheat  grown  on  the  sixty  acres 
in  the  WjTuan  tract  was  made  to  O'Brien.  The 
wheat  was  harvested,  kept  separate  from  that 
on  the  Jack  ranch  and  placed  in  a  pile  where 
it  was  MARKED  BY  O'BRIEN  WITH  HIS 
INITIALS.  While  in  this  condition,  the 
wheat  was  attached  by  defendant,  Ballou, 
under  a  writ  of  attachment  against  Bruce,  who 
thereafter  went  into  voluntary  insolvency. 
The  contention  was  that  the  transfer  of  the 
ciop  from  BiTice  to  O'Brien  was  void  under 
the  statute  of  frauds,  the  Court  in  answer  to 
this  contention  said: 

' '  The  sale  passed  the  title  to  plaintiff 
without  a  delivery  of  possession.  When 
it  was  harvested,  the  ground  upon  which 
it  was  grown  was,  so  far  as  appears,  va- 
cant and  unoccupied.  The  BRAND 
UPON  THE  SACKS  WAS  SUFFI- 
CIENT TO  NOTIFY  THE  PUBLIC 
OF  PLAINTIFF'S  OWNERSHIP. 
We  attach  little  importance  to  the  fact 
that  plaintiff  was  working  for  Bruce. 
(Bernal  vs.  Hovious,  17  Cal.  542;  Vish- 
er  vs.  Webster,  13  Cal.  58.)     The  evi- 
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dence  was  sufficient  to  support  tlie  voi'- 
clict,  and  on  the  showing  of  plaintiff, 
the  contract  was  not  void  under  the 
statute  of  frauds. ' ' 

O'Brien  vs.  Ballon,  116  Cal.  320. 

Davis  vs.  McFarlane,  37  Cal.  634. 

Raventas  vs.  Green,  57  Cal  254. 

Rosenberg  vs.  Ross,  6  Cal.  App.  759. 
In  O'Brien  vs.  Ballou  the  Court  disposed 
of  counsel's  contention  that  as  Dent  was  work- 
ing for  Ikeda,  Eichardson's  request  to  Dent 
operated  to  prevent  transfer  of  possession. 
The  test  in  all  these  California  authorities 
clearly  points  to  the  proposition  that  the 
statute  simply  requires  sufficient  notoriety  to 
acquaint  the  general  public  with  the  fact  that 
a  transfer  has  been  made.  That  tlieie  was 
sufficient  notoriety  as  far  as  the  216  bales  of 
hops  are  concerned  is  patent.  Any  one  going 
on  the  premises  would  know  that  the  hops  had 
been  segregated,  accepted  and  marked  and 
could  not  fail  to  understand  that  they  occupied 
a  different  position  than  the  unmarked  and 
unbaled  hops. 

Williston  on  Sales  has  been  cited  in  sup- 
port of  counsel's  contention.  It  is  sufficient 
to  say  of  the  quotation  from  Williston,  that 
with  all  respect  due  such  distingiiished  author- 
ity, the  conclusion  reached  therein  is  at  vari- 
ance with  the  conclusions  reached  by  the  Fed- 
eral Court  in 
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Adaius  vs.  Collier,  122  U.  S.  382. 

Heivitt  vs.  Berlin,  194  U.  S.  296. 

McElwee  vs.  Metropolitan,  69  Fed.  205. 

Mills  vs.  Virginia,  20  A.  B.  R.  750. 

Baars  vs.  Mitchell,  154  Fed.  322. 
and  numerous  other  cases  cited  in  briefs  on 
file. 

In  Stelling  vs.  Jones  Lumber  Co.,  2  A.  B.  R. 
532,  the  Court  construed  a  law  of  Wisconsin 
similar  to  Section  3440  of  the  Civil  Code  and 
is  was  said  that  all  personal  property  is  not 
capable  of  the  same  sort  of  possession  or  de- 
liver}^ and  that  possession  is  accomplished 
when  it  is  such  as  the  nature  and  character 
of  the  property  will  admit.  If  actual  delivery 
be  not  practicable  constructive  or  formal  de- 
lii'cry  is  sujpcient.  In  all  such  cases,  the  law 
takes  cognizance  of  the  character  of  the  prop- 
erty, the  nature  of  the  transaction,  the  posses- 
sion and  relation  of  the  parties  to  the  sale  and 
the  intended  use  of  the  property. 

Counsel  makes  the  point  that  money  paid 
by  Richardson  to  Ikeda  was  merely  advanced 
as  a  loan  and  was  not  part  of  the  purchase 
price.  Our  answer  to  this  contention  is  foimd 
in 

At  chin  son  By.  vs.  Hurley,  18  A.  B.  R.  403. 

There  the  bankrupt  had  agreed  to  deliver  a 
certain  amount  of  coal  at  an  agreed  price.  Ad- 
vances weie  made  by  the  claimant  on  the  pur- 
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chase  price  and  it  was  liclrl : 

"The  money  paid  in  advance  entitled 
tlie  Railway  Company  to  an  amount  of 
coal  which  the  money  so  advanced 
would  pay  for  according  to  the  terms 
of  the  original  contract  *  *  *  ^^ 
cannot  agree  with  the  learned  trial 
Court  that  the  parties  intended  the  ad- 
vances to  be  independent  transactions 
disconnected  from  the  original  lease 
and  resulting  only  in  simple  contract 
debts  or  luisecured  loans  to  the  coal 
company.  On  the  contrary,  we  think, 
as  already  stated,  that  the  parties  in- 
tended to  appropriate  and  secure  to  the 
Railway  Company  sufficient  coal  when 
mined  to  lex^ay  the  advances  made  by 
it."  "Does  the  bankiuptc}^  of  the  lat- 
ter company  deprive  the  former  of  the 
same  remedy  against  the  Trustee? 
The  admJnistiation  and  distribution  of 
the  property  of  bankrupt's  is  a  pro- 
ceeding in  equity  and  should  be  con- 
ducted on  broad  equitable  lines,  with  a 
view  of  recognizing  and  enforcing  the 
rights  of  all  parties  claiming  an  inter- 
est in  the  estate,  whether  they  be  legal, 
or  equitable  or  both." 

Atchinsou  Ihj.  vs.  Hurley,  18  A.  B.  R.  403. 

There  can  be  no  doubt  if  the  hops  here  in 

question  had  not  been  subject  to  this  contract 

of  sale,  and  the  purchaser  had  actually  paid 

thereon  most  of  the  agreed  purchase  price  and 
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had  marked  the  hops  as  Richardson  did,  the 
sale  would  have  been  good.  Certainly  the  fact 
that  money  was  advanced  to  assist  the  bank- 
rupt in  maturing  the. crop  does  not  change  the 
status  of  the  purchaser. 

On  the  question  of  preference  we  think  little 
need  be  said.  There  can  be  no  voidable  pref- 
erence where  the  recipient  did  not  know  of 
the  intent  to  give  a  preference. 

Summer ville  vs.  Stockton,  142  Cal.  529. 
In  Be  Benjamin,  140  Fed.  320. 

So  far  as  shown  here  there  was  nothing  even 
to  put  the  claimant  on  inquiry.  He  had  made 
advances  on  the  hops  as  required  by  the  con- 
tract, and  as  required  by  Ikeda.  Even  had  he 
known  that  Ikeda  was  short  of  money  no  pre- 
sumption is  raised  thereby  under  the  bank- 
ruptcy laws  that  Ikeda  was  a  bankrupt.  The 
subsequent  adjudication  raises  no  presump- 
tion of  prior  insolvency. 

In  Be  Chcqjpell,  113  Fed.  545. 

The  test  of  bankruptcy  is  that  the  bank- 
rupt's property  at  a  fair  valuation  does  not 
equal  his  liabilities,  not  that  he  shall  be  short 
of  ready  money.  Nothing  is  shown  to  estab- 
lish that  Ikeda 's  property  at  a  fair  valuation 
was  insufficient  to  pay  his  debts.  Nothing 
whatever  is  introduced  in  evidence  to  show 
knowledge  or  even  to  put  the  claimant  on  in- 
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qiiiiy  as  to  Ikeda's  condition  financially.  The 
evidence  resolves  itself  into  this,  that  Ikeda 
performed  his  contract  by  delivering  the  hops. 
And  nothing  brings  out  more  forcefully  the 
fact  that  Richardson  was  not  a  mere  creditor 
of  Ikeda  than  the  fact  that  he  is  not  put  on 
inquiry  by  the  delivery  to  him  of  the  hops. 
Had  Ikeda  attempted  to  deliver  the  hops  to 
liis  laborers  or  to  the  Pioneer  Fruit  Co.,  they 
might  have  been  charged  with  knowledge  that 
Ikeda's  financial  condition  was  doubtful. 
Wright  vs.  Samptcr,  152  Fed.  198. 
The  pa}Tnents  through  all  the  period  from 
the  making  of  the  contract  to  the  delivery  of 
the  hops  and  the  actual  delivery  itself,  all  form 
but  one  transaction,  all  look  to  one  end.  The 
case  in  its  facts  is  plainly  different  from  one 
where  loans  were  made  fiom  time  to  time  loolv- 
ing  merely  to  a  promise  to  repay.  In  the  latter 
case  a  subsequent  payment  thereof  would  be 
voidable  preference,  whether  made  in  money 
or  other  propert}^,  but  there  is  merely  one 
transaction  with  a  number  of  connected  acts. 
The  delivery  of  the  hops  was  for  full  and  ade- 
quate consideration.  As  was  said  in  Re  New- 
tim,  153  Fed.  at  page  845: 

"The  right  of  claimant  in  this  case 
did  not  first  come  into  existence  when 
it  took  possession  of  the  property  in 
question  on  the  eve  of  the  bank- 
ruptcy    proceedings.       On     the     con- 
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trary,  it  was  secured  by  the  contract 
which  was  executed  ahiiost  a  year  be- 
fore, and  it  is  that  date  which  we  must 
regard  rather  than  the  date  when  the 
possession  was  taken." 

In  Mills  vs.  Virginia,  20  A.  B.  R.  750,  the 
Circiiit  Court  of  Appeals  held  that  a  claimant 
was  entitled  to  recover  from  the  Trustee  all 
goods  that  the  claimant  had  paid  for  under  a 
contract  similar  to  the  one  here  in  question, 
and  that,  consequently,  deliveries  that  the 
bankrupt  had  already  made  could  not  be  con- 
strued as  preferences. 

It  may  be  that  counsel  is  confused  by  certain 
cases  in  which  the  Court  has  permitted  the 
Trustee,  l)y  order  made  before  the  appoint- 
ment of  the  trustee,  to  be  subrogated  to  the 
lights  of  execution  creditors.  No  such  action 
has  been  taken  here  and  it  is  now  too  late  for 
such  action  to  be  taken.  We  quote  from  Davis 
vs.  Crompton  (supra)  : 

''It  only  remains  to  consider  the  re- 
maining contention  of  the  appellant, 
that  he  has  been  subrogated  by  the 
Court  below  to  the  rights  of  the  Chau- 
taqua  Worsted  Mills,  plaintiff  in  a 
judgment  and  execution  levied  upon  the 
property  in  question,  August  29,  1905. 
As  to  this  we  cannot  do  better  than 
quote  again  the  language  of  the  learned 
Referee : 

"  'Under  Sec.  67F  of  the  bankrupt 
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law  it  is  provided  that  "all  levies,  jvidg- 
meiits,  attachnieiits  or  other  liens  oh- 
tained  through  legal  proceedings  against 
a  person  who  is  insolvent,  at  any  time 
within  four  months  prior  to  the  filing  of 
a  petition  in  hankruptcy  against  him, 
shall  be  deemed  null  and  void  in  case  he 
is  adjudged  a  bankrupt."  In  this  case 
the  Gliautaqua  Worsted  Mills  entered 
judgment  and  issued  execution  and 
levied  upon  the  propert}^  on  August  29, 
1906.  The  petition  in  bankruptcy  was 
filed  in  September  7,  1906,  whereby  the 
judgment  and  levy  obtained  through 
the  legal  proceedings  in  the  State  Court, 
became  null  and  void  upon  the  subse- 
quent adjudication  of  the  bankrupt  on 
October  15, 1906.  Sec.  6TF  further  pro- 
vides that  "the  property  affected  by 
levy,  judgment,  attachment  or  other 
liens  shall  be  deemed  wholly  discharged 
and  released  from  the  same  and  shall 
pass  to  the  Trustee  as  a  part  of  the  es- 
tate of  the  bankrupt."  By  the  subse- 
quent proceedings  in  bankruptcy,  there- 
for, the  lien  of  the  Chautaqua  Worsted 
Mills  was  destroyed.  The  receiver  hav- 
ing obtained  a  restraining  order  from 
the  District  Court,  took  possession  of 
the  property  from  the  Sheriff  and  in 
so  taking  it  took  it  wholly  discharged 
and  released  from  the  lien  of  the  lev}^ 
Now,  Section  67F  further  provides  that 
such  lien  shall  be  deemed  wholly  dis- 
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charged  and  released  "unless  the  Court 
shall  on  due  notice  order  that  the  right 
under  such  levy,  judgment,  attachment 
or  other  lien  shall  be  preserved  for  the 
benefit  of  the  estate ;  and  thereupon  the 
same  may  pass  to  and  shall  be  preserved 
by  the  Trustee  for  the  benefit  of  the  es- 
tate aforesaid."  The  Trustee  did  not 
attempt  to  preserve  this  lien.  It  was 
the  receiver,  who,  through  the  restrain- 
ing order,  obtained  possession  of  the 
property  discharged  of  the  lien ;  no  pro- 
ceedings were  taken  to  preserve  this 
lien,  and  it  was  not  until  April  4,  1907, 
in  the  midst  of  the  controversy  arising 
between  the  conditional  vendor  (claim- 
ant herein)  and  the  Trustee  that  the 
Trustee  filed  a  petition  praying  to  be 
subrogated  to  the  rights  of  the  execu- 
tion creditors;  upon  which  petition  an 
order  of  subrogation  was  entered.  An 
examination  of  the  record  shows  that 
the  execution  creditors  no  longer  had 
any  rights  at  the  time  the  order  of  su]j- 
logation  was  made,  and  therefore,  the 
Trustee  took  nothing  by  virtue  of  said 
order. ' 

Concurring  as  we  do  in  these  views  it  is  not 
necessary  to  consider  whether,  if  the  order  of 
subrogation  had  been  made  in  time,  the  bank- 
rupt's estate  would  have  been  benefitted 
thereby;  nor  are  we  called  upon  to  say  how 
such   a  lien,   obtained   by   a   single   creditor, 
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could  bo  prevented  for  the  benefit  of  the  credi- 
tors at  large;  nor  at  what  time  or  by  \Yhat 
process  such  suborgation  can  be  effected. 

We  have  not  thought  it  necessaiy  to  analyze 
the  numerous  authorities  referred  to  by  coun- 
sel. We  think  we  have  already  shown  that  the 
decision  of  the  Supreme  Court  of  the  United 
States  in  York  Mfg.  Co  vs.  Cassell  is  controll- 
ing in  this  case  and  the  respondent  is  entitled 
to  all  of  this  property  as  against  the  Trustee 
in  bankruptcy. 

Counsel  have  collated  many  authorities 
from  other  states.  Some  of  the  propositions 
announced,  such  as  concurrent  possession  by 
vendor  and  vendee,  we  do  not  dispute.  We 
have  heretofoie  noticed  the  contention  that 
Ikeda  was  in  possession  because  Dent,  his 
employee,  was  asked  to  look  after  the  hops 
until  Monday,  when  Richardson  would  remove 
them,  and  we  think  this  court  will  say  with 
the  Supreme  Court  of  California,  "we  attach 
little  importance  to  the  fact  that  (Dent)  was 
working  for  (Ikeda)." 

We  have  not  taken  the  time  to  discuss  each 
authority  separately  and  will  content  our- 
selves with  the  suggestion  that  cases  cited  in 
til  is  brief,  together  with  cases  cited  in  other 
l)iiefs  on  file,  show  conclusively  that  decisions 
of  the  Federal  Courts  and  the  Supreme  Court 
of  California  are  unanimous  in  their  repudia- 
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tion  of  counsel's  argument  that  there  was  no 
sufficient  deliveiy  as  to  the  216  bales  of  hops. 
The  authorities  cited  touching  preference  are 
wide  of  the  mark.  There  was  no  preference 
in  this  case.  The  contract  was  made  in 
March,  1909.  The  advances  upon  the  pur- 
chase price  were  for  the  specific  purpose  of 
enabling  Ikeda  to  mature  this  crop  and 
Eichardson  had  advanced  practically  all  of 
the  purchase  price  of  the  entire  crop  prior  to 
August  28th,  1909,  and  the  segregation,  ac- 
ceptance, marking  and  consequent  delivery  of 
216  bales  of  the  hops  on  that  date  was  in  line 
with  the  contract.  There  is  no  hint  whatever 
of  any  preference.  Creditors  certainly  were 
not  injured,  for  had  it  not  been  for  the  money 
advanced  upon  the  purchase  price,  there 
would  have  been  no  crop. 

Counsel's  plea  for  the  creditors  upon  the 
equitable  feature  of  the  action  falls  flat  when 
this  suggestion  is  given  due  weight.  Rich- 
ar.dson  had  supplied  ample  money  to  pay 
laborers  and  everyone  connected  with  the 
cultivation  and  maturing  of  this  crop.  The 
equities  are  all  his  way  and  he  is  protected  by 
the  law  as  declared  by  the  Federal  Courts  and 
the  Courts  of  the  State  of  California.  There 
was  a  delivery  of  216  bales  of  hops  to  Richard- 
son long  prior  to  the  commencement  of  the 
proceedings    in    bankruptcy    and    hence    the 
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Trustee,  wlio  must  rely  upon  the  title  and 
rights  of  the  l)ankrupt  cannot  invoke  the 
rights  of  creditors,  even  if  their  equities  con- 
flict Avith  the  lights  of  the  respondent. 

We  submit  that  if  there  is  to  be  revision  of 
the  decision  that  revision  should  result  in 
awarding  the  entire  35.7  bales  of  hops  to 
Richardson,  or  at  least  enough  of  the  hops  at 
the  contract  price  to  reimburse  monevs  ad- 
vanced upon  the  purchase  price. 

In  concluding,  we  ask  the  Court  to  examine 
the  other  briefs  on  file  in  behalf  of  Richard- 
son, the  respondent  here,  as  many  authorities 
not  herein  mentioned  are  cited.  The  case  was 
fully  and  completely  argued  in  briefs  submit- 
ted to  the  Referee  and  considered  ])y  Judge 
De  Haven,  and  we  suggest  that  argument  in 
said  briefs  contained  may  be  more  helpful 
than  this  brief. 

We  respectfully  submit  that  the  decision 
of  Judge  DeHaven  should  be  affirmed  and 
that,  if  revision  of  said  decision  is  to  be  had,  it 
should  result  in  awarding  respondent  the 
enti]  e  crop  upon  his  pajinent  to  the  Trustee 
of  the  sum  of  $202.25  remaining  due  thereon 
under  the  contract. 

Respectfully  submitted, 

c.  E.  Mclaughlin, 

White,  Miller  &  McLaughlin, 
Attorney  for  Respondent. 
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M.  N.  WILLIAMSON,  Trustee  in  Bankruptcy  of  tlie 
Estate  of  George  M.  Ikeda,  Bankrupt, 
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PETITIONER'S   POINTS   AND   AUTHORITIES 

IN  REPLY. 

The  respondent  takes  the  position,  and  contends : 

1.  That  the  trustee  in  bankruptcy  stands  in  the 
shoes  of  the  bankrupt  and  can  assert  no  right  nor 
interpose  any  defense  which  would  not  be  available 
to  the  bankrupt  himself. 

2.  That  the  respondent  had  a  lien,  as  between 
Ikeda  and  himself,  on  all  the  hops. 

3.  That  except  in  cases  of  fraud,  etc.,  the  estate 
of  a  bankrupt  is  brought  into  court  and  appropriated 
in  the  same  plight  and  condition  that  the  bankrupt 
himself  held  it,  and  subject  to  all  the  equities  im- 
posed upon  it  in  his  hands. 

4.  That  the  trustee  takes  no  title  and  has  no 
right  which  the  bankrupt  himself  could  not  assert; 
that  he  takes  only  such  title  as  the  bankrupt  could 
have  transferred  without  consideration. 
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5.  That  the  contract  between  the  respondent  and 
Ikeda  was  not  executory  merely,  but  with  the  subse- 
quent acts  of  the  parties,  passed  the  title  to  all  the 
hops  to  the  respondent. 

G.  That  at  least  216  bales  of  the  hops  had  been  de- 
livered to  the  respondent  prior  to  the  adjudication 
of  bankruptcy. 

7.  That  Section  3440  of  the  Civil  Code  of  Cali- 
fornia does  not  apply,  because  the  transaction  in 
question  should  not  be  judged  by  the  standard  by 
which  a  transaction  is  judged  when  effecting  credit- 
ors, but  by  the  standard  used  between  the  parties. 

8.  That,  even  if  the  Civil  Code  section  does  apply 
there  was  a  delivery  sufficient  to  meet  the  require- 
ments of  that  section. 

9.  That  the  money  paid  Ikeda  by  the  respondent 
under  the  contract  was  not  an  advance,  but  the  pay- 
ment of  the  purchase  price. 

10.  That  there  can  be  no  preference  where  the 
recipient  did  not  know  of  the  intent  to  give  it. 

The  whole  argument  of  the  respondent  is  based 
upon  the  assumption  that  the  contract  between 
Richardson  and  Ikeda  constituted  a  sale  of  the  hops ; 
that  the  money  paid  by  Richardson  to  Ikeda  was 
parts  of  the  purchase  price  and  not  a  loan  or  ad- 
vancement, and  that,  therefore,  the  title  had  passed 
to  the  respondent  prior  to  the  adjudication  of  bank- 
ruptcy. This  is  shoA\Ti  by  his  opening  statement  of 
facts.  He  there  states  that  by  the  contract  of  March 
3d,  1909,  ^' Ikeda  unequivocally  agreed  to  sell  and 
Richardson  to  buy/'    That  ^Hhe  agreement  further 
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contained  provisions  ohligating  Richardson  to  ad- 
vance certain  portions  of  the  purchase  price."  The 
contract  does  not  contain  such  language.  This 
is  merely  the  respondent's  construction  of  it.  The 
contract  is  set  out  in  full  in  the  petition  for  revision 
and  speaks  for  itself.  The  petitioner's  construction 
of  it,  and  by  which  construction  the  contract  does 
not  constitute  a  sale,  but  is  a  mere  executory  agree- 
ment, is  given,  with  the  authorities  to  support  it,  in 
the  plaintiff's  Points  and  Authorities  now  on  file, 
and  we  will  here  but  refer  to  it. 

Again  the  respondent's  position  and  contentions 
rest  upon  the  rule  that  a  trustee  succeeds  only  to 
the  interest  of  the  bankrupt,  and  does  not  succeed  to 
the  rights  of  the  creditors  or  take  any  of  the  reme- 
dies given  to  the  creditors  by  statute. 

While  this  may  have  been  the  rule  under  the 
Bankruptcy  Act  of  1867,  and  is  probably  the  rule 
where  there  are  no  attaching  creditors  or  creditors 
who  may  invoke  the  remedy  given,  it  is  clearly  not 
the  rule  in  a  case  such  as  this  where  there  are  at- 
taching creditors  and  where  there  is  in  force  a 
statute  such  as  Section  3440  of  the  Civil  Code  of 
California. 

"Every  transfer  of  personal  property,  other 
than  a  thing  in  action,  or  a  ship  or  cargo  at  sea 
or  in  a  foreign  port,  and  every  lien  thereon,  other 
than  a  mortgage,  when  allowed  by  law,  and  a 
contract  of  bottomry  or  respondentia,  is  con- 
clusively presumed,  if  made  by  a  person  having 
at  the  time  the  possession  or  control  of  the  prop- 
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erty,  and  not  accompanied  by  an  immediate  de- 
livery, and  followed  by  an  actual  and  continued 
change  of  possession  of  the  things  transferred, 
to  be  fraudulent,  and  therefore  void,  against 
those  who  are  his  creditors  while  he  remains 
in  possession,  and  the  successors  in  interest  of 
such  creditors,  and  against  any  persons  on 
whom  his  estate  devolves  in  trust  for  the  bene- 
fit of  others  than  himself,  and  against  purchas- 
ers or  encumbrancers  in  good  faith  subsequent 
to  the  transfer." 

The  statute  here  expressly  gives  a  right  to  the 
remedy — makes  the  transfer  void  as  to  the  trustee 
— for  it  cannot  be  said  that  he  is  not  a  successor  in 
interest  of  the  creditors,  or  one  upon  whom  the 
estate  of  Ikeda  devolved  in  trust  for  the  benefit  of 
others  than  himself. 

Not  only  by  this  statute  of  California  is  the  right 
conferred  on  the  trustee,  but  it  is  also  expressly  con- 
ferred upon  him  by  the  Bankruptcy  Acts  itself. 

Bankruptcy  Act  of  1898,  Sec.  70a. 
Remington  on  Bankruptcy,  p.  G7G. 

In  speaking  of  this  section  of  the  Act,  Mr.  Justice 
Peckham  has  said: 

"By  Section  70a  the  trustee  in  bankruptcy  is  vest- 
ed, by  operation  of  law,  with  the  title  of  the  bank- 
rupt to  all  property  transferred  by  him  in  fraud  of 
his  creditors,  and  to  all  property  which,  prior  to  the 
filing  of  the  petition,  might  have  been  levied  upon 
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and  sold  by  judicial  process  against  Mm;  and  by 
subdivision  (e)  of  the  same  section,  the  trustee  in 
bankruptcy  may  avoid  any  transfer  by  the  bank- 
rupt of  his  property  which  any  creditor  of  the  bank- 
rupt might  avoid,  and  may  recover  the  property  so 
transferred  or  its  value.  Here  are  special  provisions 
placing  the  title  to  the  property  transferred  by 
fraud  or  otherwise,  as  mentioned,  in  the  trustee  in 
bankruptcy,  and  giving  him  the  power  to  avoid  the 
same." 

Security  Warehousing  Co.  v.  Hand,  19  A.  B.  K. 
291  (298). 

TITLE  TAKEN  BY  THE  TRUSTEE. 

In  his  argument  that  the  trustee  stands  in  the 
shoes  of  the  bankrupt  and  can  exercise  no  right  that 
the  bankrupt  himself  could  not  have  exercised,  the 
learned  counsel  for  the  respondent  has  entirely  ig- 
nored the  foregoing,  and  all  the  cases  cited  by  him 
under  this  head  are  cases  in  which  no  such  right  was 
given  by  statute  or  cases  whose  peculiar  circum- 
stances, such  as  the  non-existence  of  creditors  who 
could  invoke  the  remedy,  took  them  out  of  the  opera- 
tion of  the  rule. 

Of  the  cases  cited  by  the  respondent  on  this  point : 
Dunlap  Silk  Co.  vs.  Spencer,  115  Fed.  695,  involved 
the  construction  of  an  ordinary  building  contract 
with  provision  that  in  case  of  abandonment  by  the 
contractors,  the  owner  might  proceed  to  complete  the 
work  with  the  materials  on  hand,  and  it  Avas  held 
that  the  materials  delivered  on  the  job  were  already 
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in  possession  of  the  owner,  and  that  neither  the  con- 
tractor nor  his  creditors  could  have  in  law  or  equity 
siezed  or  prevented  their  use  in  the  completion  of 
the  building. 

In  re  Chase,  124  Fed.,  753,  the  bankrupt  before  the 
adjudication  made  an  assignment  for  the  benefit  of 
creditors.  The  assignee  paid  out  certain  moneys  for 
the  benefit  and  preservation  of  the  estate,  and  it  was 
held  that  he  had  a  preferred  claim  therefor  on  the 
ground  that  the  value  of  the  property  had  been  en- 
hanced by  the  expenditure,  and  that  the  assignment 
was,  in  legal  effect,  the  same  as  the  appointment  of 
a  receiver. 

In  re  Youngstromy  153  Fed.  104,  the  question  was 
the  setting  aside  of  a  homestead  to  the  family  of  the 
bankrupt  as  exempt  property.  The  homestead  was 
not  properly  selected  nor  exempt  under  the  state 
law,  and  therefore  held  not  exempt  under  the  Bank- 
ruptcy Act. 

In  Security  W.  Co.  vs.  Hand,  19  A.  B.  E.,  295  (U. 
S.  Sup.  Ct.),  there  was  a  question  of  actual  fraud. 
A  field  warehouse  company,  being  one  having  no 
warehouse  but  issuing  certificates  for  goods  left  in 
the  possession  and  on  the  place  of  the  bailor,  it 
was  held  that  such  receipts  were  not  negotiable,  and 
under  the  law  of  Wisconsin  their  assignment  did  not 
amount  to  a  delivery  of  the  goods  nor  vest  any  title 
in  the  assignee  of  the  certificates. 

In  Hewitt  vs.  Berlin,  194  U.  S.,  296,  there  was  a 
sale  of  property  to  the  bankrupt  upon  condition  that 
the  title  should  not  pass  until  the  property  was  paid 
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for  and,  as  such  conditional  sale  was  valid  under  the 
law  of  New  York,  it  Avas  held  good  as  against  the 
trustee  because  good  against  the  bankrupt. 

York  vs.  Cassel,  201  IT.  S.,  344,  involved  the  same 
question. 

In  re  Dunlap,  19  A.  B.  R.,  368,  involved  a  condi- 
tional  sale  under  the  laws  of  the  state  of  Minnesota, 
which  provide  that  a  contract  of  such  sale  must  be 
recorded  or  it  is  voidable  by  attachment  creditors, 
judgment  creditors  and  bona  fide  purchasers  only, 
and  there  were  no  such  creditors  or  purchasers  in 
that  case. 

In  both  Humphrey  vs.  Tatman,  198  U.  S.,  91,  and 
Thompson  vs.  Fairbanks  196  U.  S.,  516,  the  question 
was  the  rights  of  a  mortgagee  who  had  taken  pos- 
session of  mortgaged  property  before  the  filing  of 
the  petition  in  bankruptcy.  The  mortgagee  was  held 
entitled  to  hold  against  the  trustee  because  under 
the  laws  of  the  state  where  the  mortgage  was  made 
such  taking  of  possession  related  back  to  the  date  of 
the  mortgage. 

Stewart  vs.  Piatt,  101  IT.  S.,  739,  arose  under  the 
Bankruptcy  Act  of  1867,  and  involved  a  chattle  mort- 
gage good  as  between  the  parties  but  void  as  to  cred- 
itors. It  was  held  that  the  creditors  were  entitled 
to  payment,  and  the  mortgagee  to  any  balance  re- 
maining. 

Adams  vs.  Collier,  122  IT.  S.,  382,  arose  under  the 
old  Bankruptcy  Act,  and  holds  that  an  assignee  can- 
not assail  a  voluntary  conveyance  unless  voidable 
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for  fraud,  and  it  was  found  there  was  no  fraud  in 
that  case. 

Yeatman  vs.  Savings  Institution^  95  U.  S.,  704,  was 
also  under  the  old  Act,  and  merely  holds  that  a 
pledgee  holding  under  a  valid  pledge  was  not  guilty 
of  conversion  by  refusing  to  surrender  the  pledged 
property  to  the  assignee  in  bankruptcy. 

Gibson  vs.  Warden^  14  Wall.,  242,  also  under  the 
old  Act,  merely  construes  the  two  classes  of  persons 
mentioned  in  Section  35  of  that  Act. 

Cook  vs.  Tullis,  18  Wal.,  332,  involved  the  proceeds 
of  trust  property  which,  of  course,  the  assignee  did 
not  take. 

Mitchell  vs.  Winslow,  2  Stor}^,  630,  and  Broivn  vs. 
Heathcote,  1  Atk.,  160,  were  under  statutes  entirely 
different  from  those  involved  here. 

Counsel  for  the  respondent  says  (p.  9)  that,  ap- 
plying these  authorities  to  the  case  at  bar,  it  is  clear 
the  trustee  had  no  enf  orcible  rights  to  the  hops.  We 
submit  that  a  mere  glance  at  the  cases  show  they 
have  absolutely  no  application  to  the  facts  of  this 
case.  In  every  one  of  the  cases  cited  there  was  the 
application  of  a  statute  entirely  different  from  those 
governing  here  or  such  peculiar  facts  and  conditions 
that  the  bankrupt  himself  had  no  legal  title  at  the 
time  of  the  adjudication,  and  that  under  the  authori- 
ties cited  in  the  petitioner's  points  and  authorities 
it  must  be  held  that  the  title  to  the  hops  passed  to 
the  trustee. 
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THE  PASSING   OF   TITLE  FROM  IKEDA   TO 
RICHARDSON. 

Whether  or  not  the  respondent  Kichardson  ever 
took  any  title  to  the  hops  depends  upon  the  construc- 
tion of  the  contract  between  Ikeda  and  Eichardson. 

This  question  is  discussed  at  length  in  the 
Petitioner's  Points  and  Authorities  (p.  5  et.  seq.) 
where  it  is  shown  that  the  contract  did  not  constitute 
a  sale,  but  was  only  an  executory  agreement  of  sale. 
The  respondent's  position  cannot  be  sustained  unless 
it  be  found  that  there  Avas  a  sale  at  the  time  the  con- 
tract was  made  and  the  intent  then  was  that  the  title 
should  pass  to  Richardson. 

We  will  not  again  go  over  the  ground  covered  in 
the  points  and  authorities  before  presented,  but  by 
the  contract: 

Richardson  agrees  to  pay  upon  delivery.  He  has 
a  right  of  rejection.  Delivery  is  to  he  made  at  the 
railroad  station.  The  moneys  Richardson  advanced 
were  at  the  time  of  the  delivery  of  said  hops  to  he 
deemed  part  payment  of  the  purchase  price.  If  the 
hops  were  not  delivered  Richardson  was  to  he  repaid 
the  advances  tvith  interest. 

Take  this  contract  and  apply  to  it  the  old  familiar 
test :  Had  the  hops  been  destroyed  before  Richardson 
had  accepted  and  received  them,  upon  whom  would 
the  loss  have  fallen?  That  party  had  the  title.  We 
have  no  doubt  had  that  event  occurred  counsel  would 
have  advised,  and  rightly  so,  Richardson  to  have 
refused  to  stand  the  loss. 

In  all  of  the  cases  cited  by  the  respondent  upon 
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this  point  the  Court  found  there  had  been  an  actual 
sale  and  passing  of  title. 

Benjamin  on  Sales  is  cited  to  show  that  an  agree- 
ment of  sale  may  be  made  in  two  separate  parts,  and 
that  a  condition  as  to  delivery  may  be  waived  by 
party  for  whose  benefit  it  is  made.  There  is  no  ques- 
tion of  these  legal  propositions,  but  they  do  not  ap- 
ply to  the  facts  in  this  case. 

Counsel's  statement  that  Richardson  was  to  re- 
turn and  haul  the  hops  to  the  station,  and  that  he 
thereby  waived  the  condition  of  delivery  is  not  borne 
out  by  the  record.  At  page  19  of  the  petition  for 
revision  we  find  the  following: 

"4.  At  three  o'clock  in  the  afternoon  of  said  28th 
day  of  August,  1909,  Richardson  and  his  agent,  Koch, 
left  the  Rideout  Ranch.  It  was  the  understanding 
at  that  time  that  they  should  return  on  the  following 
Monday,  and  that  some  of  the  hales  of  hops  at  that 
time  should  he  hauled  to  the  Rideout  Station  BY 
IKEDA.'' 

On  page  20  there  appears  this  testimony  of  the 
agent  of  the  respondent : 

"Q.  When  you  and  Mr.  Richardson  went  over, 
your  intention  was  to  inspect  the  hops  as  you  have 
testified,  and  then  go  back  on  Monday  and  haul  them 
from  the  ranch  to  the  depot;  is  that  right? 

"A.    Well,  we  never — 

"Q.    Have  them  hauled? 

"A.  Yes,  sir — well,  we  won't  haul  them.  It  is  the 
groAver's  place  to  haul  the  hops." 

In  McEhvee  vs.  Metropolitan  L.  Co.,  G9  Fed.,  302, 
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a  contract  was  made  between  the  bankrupt  and  the 
lumber  company,  by  which  the  bankrupt  bought  all 
the  lumber  manufactured  at  a  certain  mill  during  a 
certain  period,  with  provision  that  on  the  first  of 
each  month  all  the  lumber  manufactured  during  the 
preceding  month  should  be  shipped  to  the  bankrupt 
on  his  giving  ninety-day  notes  in  payment  therefor, 
and  further  provision  that  if  the  bankrupt  did  not 
desire  to  take  the  lumber  as  fast  as  manufactured  he 
might  renew  his  notes  as  long  as  the  lumber  remained 
in  the  maker's  possession,  but  not  to  exceed  ninety 
days.  The  Court  held  the  makers  had  a  vendor's 
lien  on  the  lumber  while  in  their  possession,  and, 
therefore,  the  question  whether  or  not  the  title  had 
passed  was  immaterial. 

In  3Iills  vs.  Virginia^  etc.  Co.,  20  A.  B.  K.,  750,  the 
bankrupt  borrowed  $750,  for  which  he  gave  notes  and 
a  deed  of  trust ;  he  also  contracted  with  the  payee  to 
purchase  certain  lumber,  and  on  the  strength  thereof 
was  advanced  $950,  for  which  there  was  no  security. 
This  all  happened  within  four  months  of  the  adjudi- 
cation. Within  a  few  days  prior  thereto  the  payee  of 
the  notes  took  from  the  bankrupt  about  $1000  worth 
of  lumber.  It  was  contended  that  in  so  doing  the 
payee  accepted  a  preference  so  as  to  bar  a  claim  for 
the  $750.    The  ruling  was  against  this  contention. 

Stelling  vs.  Jones  Lumber  Co.,  8  A.  B.  K.,  521,  was 
a  suit  in  the  nature  of  an  equitable  replevin  by  a 
trustee  in  bankruptcy  against  a  third  person.  It 
involved  a  question  of  what  constitutes  manual  de- 
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livery  under  the  law  of  Wisconsin.  Under  the  pe- 
culiar circumstances  of  the  case  it  was  held  that 
under  the  contract  in  controversy  it  was  the  intent 
of  the  parties  that  title  should  pass  absolutely,  and 
that  there  was  sufficient  delivery. 

Hauslct  vs.  Harrison^  105  U.  S.  401,  was  under 
Act  of  1867,  and  it  was  held  that  the  contract  in- 
volved constituted  an  equitable  mortgage  and  was 
not  tainted  with  fraud. 

In  Baars  vs.  Mitchell,  154  Fed.,  322,  the  Court 
found  that  there  was  an  actual  and  complete  sale 
of  the  property  and  vesting  of  the  title  and  an  actual 
payment  of  75  per  cent  of  the  purchase  price. 

In  Williams  vs.  Borgwaldt,  119  Cal.,  80,  certain 
sheep  were  attached  as  belonging  to  a  vendor.  The 
vendee  effected  a  compromise  and  took  possession 
of  the  sheep.  After  this  another  attachment  was 
levied  for  a  debt  of  the  vendor,  and  it  was  held  that 
the  vendee,  being  then  in  possession,  the  attachment 
would  not  hold. 

DELIVERY     UNDER     THE     CALIFORNIA 
STATUTE. 

The  respondent  contends  that  in  this  case  there 
was  such  a  delivery  of  the  21G  bales  by  the  inspec- 
tion and  marking  prior  to  the  attachments  and  ad- 
judication of  Ikeda's  bankruptcy,  as  will  meet  the 
requirements  of  the  Civil  Code,  Section  3440. 

Counsel's  argument  cannot  be  disputed,  but  again 
it  is  not  supported  by  either  facts  or  the  law,  and 
the  cases  cited  were  based  upon  such  peculiar  facts 


W.  M.  Richardson.  13 

and  circumstances  that  they  cannot  be  held  to  apply 
to  this  case. 

We  agree  with  counsel  that  each  case  must  be 
judged  in  vieAV  of  its  oaati  peculiar  facts  and  cir- 
cumstances. 

Here  there  was  nothing  done  towards  a  delivery 
except  an  inspection  of  some  of  the  hops,  a  marking 
of  some  of  the  bales  inspected  and  an  understanding 
that  they  were  to  he  delivered  the  following  Monday. 
Under  the  contract  Kichardson  had  a  right  of  in- 
spection before  determining  whether  or  not  he  would 
buy.  If  he  accepted  Ikeda  was  to  deliver  at  the  depot 
and  then  the  price  became  due.  As  shown  above, 
Eichardson  intended  to  exact  performance  of  the 
agreement  of  Ikeda  to  haul  to  the  station,  and  is  it 
not  the  most  reasonable  construction  that  the  mark- 
ing was  intended  as  evidence  of  acceptance  or  ap- 
proval, and  never  was  intended  as  evidence  of  a 
delivery?  The  delivery  was  to  be  made  the  follow- 
ing Monday. 

In  view  of  these  facts  and  circumstances  of  the 
case  the  decisions  cited  by  the  respondent  can  all  be 
distinguished  and^  therefore,  do  not  apply. 

Dubois  vs.  Spinks,  114  Cal.,  292,  is  stated  by  the 
learned  counsel  for  the  respondent  to  be  a  leading 
case  upon  the  subject.  In  that  case  there  was  a  con- 
flict in  the  evidence  as  to  the  delivery.  The  language 
quoted  on  page  22  of  the  respondent's  brief  shows 
this  to  be  the  principal  ground  of  the  Court's  ruling. 
One  hundred  and  twenty-six  cords  of  wood  were  in- 
volved, and  all  the  acts  of  sale  and  delivery  were 
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liad  witliiii  a  space  of  about  three  hours.  We  fail 
to  see  how  this  ease  can  be  of  comfort  to  the  re- 
spondent, but  to  the  contrary,  by  analogy,  it  sustains 
the  petitioner's  position. 

Porter  vs.  Buclier,  98  Cal.,  450,  involved  a  sale  of 
hay  by  one  joint  tenant  to  another,  and  the  holding 
is  that  such  joint  tenant,  in  taking  possession,  was 
not  required  to  remove  the  hay  from  the  land. 

Byrnes  vs.  Moore,  93  Cal.,  394,  merely  decided  that 
the  granting  of  a  motion  for  a  non-suit  was  erron- 
eous, there  being  some  evidence  tending  to  show  a 
delivery. 

In  Claudius  vs.  Aguirre,  89  Cal.,  503,  the  lower 
Court  found  upon  conflicting  evidence  that  there  had 
been  the  necessary  change  of  possession,  and,  under 
the  long  established  rule,  the  Supreme  Court  refused 
to  review  the  question. 

O'Brien  vs.  Ballou,  116  Cal.,  320,  is  stated  by  the 
respondent,  at  page  24  of  his  brief,  "to  be  a  case  on 
all  fours  with  the  case  at  bar."  Counsel  again  as- 
sumes that  in  the  case  at  bar  there  was  an  actual 
sale  and  delivery  by  Ikeda  to  Richardson,  otherwise 
the  O'Brien  case  cannot  apply.  In  that  case  a  grow- 
ing crop  was  the  subject  of  the  sale,  and  by  counsel's 
o^vn  comments  and  quotation  from  the  decision  it  is 
clear  there  was  an  actual  sale.  It  was  not  a  con- 
tract to  sell  something,  but  an  actual  sale  of  all 
w^heat  grown  upon  a  particular  piece  of  land,  which 
was  not  in  the  possession  of  the  vendor,  and  after 
the  sale  the  vendee  harvested  the  wheat  as  his  ot\ti 


W.  M.  Richardson.  15 

and  thereafter  exercised  sucli  dominion  over  it  as  is 
usual  in  such  cases. 

Davis  vs.  McFarlane,  37  Cal.,  034;  Raventas  vs. 
Green,  57  Cal.,  254;  Rosenberg  vs.  Ross,  6  Cal.  App. 
759,  and  Sommerville  vs.  Stockton,  142  Cal.,  529,  each 
involved  the  delivery  of  a  growing  crop.  Growing 
crops  are  of  necessity  governed  by  a  different  rule, 
actual  manual  delivery  being  impossible,  but  in  each 
of  these  cases  there  was  some  acts  of  delivery. 

On  page  26  of  the  respondent's  points  and  authori- 
ties the  section  from  Williston  on  Sales,  quoted  in 
the  plaintiff's  points  and  authorities,  is  criticised 
and  stated  to  be  contrary  to  decisions  of  the  United 
States  Supreme  and  other  Federal  Courts.  We  have 
hereinbefore  reviewed  each  of  these  decisions  and 
shown  that  insofar  as  they  have  any  tendency  to 
hold  against  the  rule  laid  dovvTi  by  Mr.  Williston 
they  are  governed  by  peculiar  facts  and  circum- 
stances which  take  them  out  of  the  general  rule,  or 
by  some  special  statutory  provision,  and  we  again 
submit  the  text  from  Williston  as  the  latest  expres- 
sion of  any  eminent  Avriter  upon  the  subject. 

THE  MONEY  ADVANCED  TO  IKED  A  WAS  NOT 
THE  PURCHASE  PRICE. 

The  respondent  contends  that  Kichardson,  in  pay- 
ing certain  moneys  over  to  Ikeda,  did  not  make  ad- 
vances, but  paid  the  same  on  account  of  the  purchase 
price  of  the  hops.  There  can  be  no  question  but  that 
these  moneys  were  paid  pursuant  to  the  contract. 
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The  provisions  of  the  contract  regarding  these 
moneys  are  found  on  pages  15  and  16  of  the  petition 
for  revision.  Kicliardson  agrees  to  advance — at  the 
time  of  delivery,  the  money  advanced  is  to  he  applied 
on  the  purchase  price.  The  money  advanced  shall 
hear  interest.  If  the  hops  are  not  accepted  it  shall 
he  repaid,  etc.  Do  these  provisions  in  any  way  sus- 
tain the  i^roposition  that  these  moneys  were  pa}^- 
ments  on  account  of  the  purchase  price?  Do  they 
not  bear  all  the  earmarlvs  of  advancements  or  loans? 

Atchison,  etc.  R.  Co.  vs.  Hurley,  18  A.  B.  R.,  403, 
is  cited  as  showing  these  moneys  to  have  been  paid 
on  the  purchase  price.  We  can  find  nothing  in  the 
case  in  any  way  tending  to  throw  light  on  the  sub- 
ject. That  case  involvel  a  contract  which  was  as- 
sumed by  the  trustee,  and  the  holding  is  that  if  the 
trustee  assumes,  he  must  assume  it  cum  onere  sub- 
ject to  all  its  provisions  and  conditions.  The  trustee 
assumed  a  contract  under  which  a  railroad  company 
advanced  money  for  the  mining  of  coal,  and  for 
which  it  was  to  receive  coal  sufficient  to  cover  the 
amount. 

THE  SUBJECT  OF  PREFERENCE. 

Upon  this  subject  we  Avill  rest  content  with  what 
is  said  in  the  petitioner's  points  and  authorities  now 
on  file.  All  that  is  said  by  respondent's  counsel  is 
based  upon  the  assumption  that  the  title  to  the  hops 
was  vested  in  Richardson;  that  his  contract  with 
Ikeda  was  and  constituted  a  present  sale,  and  such 
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must  be  found  to  be  the  fact  before  any  of  the  au- 
thorities cited  by  him  under  this  head  can  apply.  If 
such  is  not  the  fact  they  have  no  reference  to  this 
case. 

CONCTjUSION. 

As  we  said  in  opening  these  points  and  authorities, 
the  respondent  bases  his  whole  case,  as  he  in  fact 
must,  upon  the  assumption  that  there  was  an  execut- 
ed and  completed  sale  of  the  hops  from  Iked  a  to 
Richardson  prior  to  the  adjudication  of  the  bank- 
ruptcy of  Ikeda.  We  have  reviewed  every  case  cited 
by  him  and  have  shown  it  has  no  application  what- 
ever to  this  case  unless  the  fact  of  such  a  sale  has 
been  established.  We  feel  justified  in  saying  we  have 
here  and  in  the  petitioner's  points  and  authorities  on 
file  demonstrated  that  no  such  sale  existed;  that 
Richardson  had  no  title  to  the  hops;  that  the  title 
was  in  the  bankrupt  and  hence  vested  in  the  pe- 
titioner, the  trustee,  and  this  being  the  case  the 
judgment  of  the  District  Court  must  l)e  reversed  and 
that  of  the  referee  sustained. 

Respectfully  submitted, 

ROBERT  T.  DEYI^IN, 
DEVLIN  &  DEVLIN, 
Attorneys  for  Petitioner, 
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[Transcript  on  Removal.] 

In  the  District  Court  of  the  United  States  in  and  for 
the  District  of  Montana. 

No.  1041. 

ESTA  M.  SNAVELY, 

Plaintiff, 

vs. 

GREAT  WESTERN  LIFE  INSURANCE  COM- 
PANY, 

Defendant. 

BE  IT  REMEMBERED,  that  on  the  25th  day  of 
February,  1911,  a  Transcript  on  Removal  from  the 
District  Court  of  the  Sixth  Judicial  District  of  the 
State  of  Montana,  in  and  for  the  County  of  Park,  was 
duly  filed  herein,  which  said  Transcript  (except  that 
portion  thereof  omitted  by  stipulation)  is  in  the 
words  and  figures  following,  to  wit :     [1*] 


*Page-number  appearing  at  foot  of  page  of  original  certified  Record. 
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In  the  District  of  the  Sixth  Judicial  District  of  the 
State  of  Montana,  in  and  for  the  County  of  Park. 

ESTA  M.  SNAVELY, 

Plaintiff, 
vs. 

THE  GREAT  WESTERN  LIFE  INSURANCE 
COMPANY  OF  KANSAS  CITY,  MO., 

Defendant. 

Complaint. 

Plaintiff  complains  of  defendant  and  for  cause  of 
action  alleges : 

I. 

That  the  defendant  is  a  corporation  organized  and 
existing  under  and  by  virtue  of  the  laws  of  the  State 
of  Missouri. 

II. 

That  on  the  27th  day  of  December,  1907,  at  Kansas 
City,  Mo.,  the  defendant,  in  consideration  of  the  an- 
nual payment  by  Arthur  G.  Suavely  of  Livingston, 
Mont.,  to  the  said  company  of  the  sum  of  One  Hun- 
dred Sixty-four  and  70/100  ($1&1.70)  Dollars,  made 
their  policy  of  insurance  in  writing,  of  which  a  copy 
is  hereto  annexed,  marked  Exhibit  ''A"  and  made  a 
part  of  this  complaint,  and  thereby  insured  the  life 
of  the  said  Arthur  G.  Suavely  in  the  sum  of  Five 
Thousand  Dollars. 

III. 

That  on  the  3d  day  of  July,  1910,  at  Livingston, 
Mont.,  the  said  Arthur  G.  Suavely  died. 

IV. 

That  the  plaintiff  is  the  widow  of  the  said  Arthur 
G.  Suavely  and  is  the  beneficiary  named  in  the  said 


vs.  Esta  M.  Snavely.  3 

policy  of  insurance,  and  as  such  had  a  valuable  inter- 
est in  his  life.     [2] 

V. 
That  on  or  about  the  20th  day  of  July,  1910,  the 
plaintiff  furnished  the  defendant  with  the  proof  of 
the  death  of  the  said  Arthur  G.  Snavely,  and  that  the 
said  Arthur  G.  Snavely  and  the  plaintiff  have  each 
duly  performed  all  of  the  conditions  of  said  insurance 
contract  on  their  part. 

VI. 
That  the  defendant  has  not  paid  the  said  insurance 
nor  any  part  thereof,  and  that  the  said  sum  of  Five 
Thousand  Dollars  is  now  due  thereon  from  the  de- 
fendant to  the  plaintiff  as  such  beneficiary. 

WHE'EEFORE,  plaintiff  demands  judgment 
against  the  defendant  for  the  sum  of  Five  Thousand 
Dollars,  with  interest  thereon  at  the  rate  of  eight  per 
cent  per  annum  from  the  3d  da}^  of  July,  1910,  to- 
gether with  costs  and  disbursements  herein. 

E.  M.  NILES, 
Attorney  for  Plaintiff, 
Livingston,  Montana. 

[For  Plaintiff's  Exhibit  "A,"  Insurance  Policy, 
see  Exhibit  inserted  in  Bill  of  Exceptions,  p.  19.] 
[3] 

State  of  Montana, 
County  of  Park, — ss. 

Esta  M.  Snavely,  being  first  duly  sworn,  upon  her 
oath  says  that  she  is  the  plaintiff  in  the  foregoing 
entitled  action ;  that  she  has  read  the  foregoing  com- 
plaint and  knows  its  contents,  and  that  the  same  is 
true  of  her  own  knowledge. 

ESTA  M.  SNAVELY. 
E.  M.  MILES, 
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Subscribed  and  sworn  to  before  me  this  the  21st 
day  of  November,  1910. 

[Seal]  E.  M.  NILES, 

Notary  Public  for  Montana,  Residing  at  Livingston, 
Montana. 

My  commission  expires  Aug.  3, 1912. 

[Indorsed] :  Title  of  Court  and  Cause.  Com- 
plaint. Filed  Feb.  25, 1911.  Geo.  W.  Sproule,  Clerk 
U.  S.  Circuit  Court,  District  of  Montana.     [4] 


In  the  District  Court  of  the  Sixth  Judicial  District  of 
the  State  of  Montana,  in  and  for  the  County  of 
Park. 

ESTA  M.  SNAVELY, 

Plaintiff, 
against 

THE  GREAT  WESTERN  LIFE  INSURANCE 
COMPANY, 

Defendant. 

Summons. 

The  State  of  Montana  Sends  Greeting  to  the  Above- 
named  Defendant: 
You  are  hereby  summoned  to  answer  the  complaint 
in  this  action  which  is  filed  in  the  office  of  the  Clerk 
of  this  Court,  a  copy  of  w^iich  is  herewith  served 
upon  you,  and  to  file  your  answer  and  serve  a  copy 
thereof  upon  plaintiff's  attorney  wdthin  twenty  days 
after  the  service  of  this  summons,  exclusive  of  the 
day  of  service ;  and  in  case  of  3^our  failure  to  appear 
or  answer,  judgment  will  be  taken  against  you  by 
default  for  the  relief  demanded  in  the  complaint. 


vs.  Esta  M.  Snavely.  5 

Witness  my  hand  and  the  seal  of  said  court  this 
12th  day  of  January,  1911. 

[Seal]  ARTHUR  DAVIS, 

Clerk. 
By  W.  H.  Pethybridge, 

Deputy.     [5] 
Sheriff's  Office. 

State  of  Montana, 

County  of  Lewis  and  Clark. 

I  hereby  certify  that  I  received  the  within  sum- 
mons and  copy  of  the  complaint  in  said  action  on  the 
16th  day  of  January,  A.  D.  1911,  and  personally 
served  the  same  on  the  16th  day  of  January,  A.  D. 
1911,  on  H.  R.  Cunningham,  as  Commissioner  of 
Insurance  of  the  State  of  Montana,  by  delivering  to 
and  leaving  with  said  Commisisoner  personally,  in 
the  county  of  Lewis  and  Clark,  State  of  Montana,  a 
copy  of  said  summons  and  of  said  complaint. 
Dated  this  16th  day  of  January,  1911. 

MARTIN  L.  HIGGINS, 

Sheriff. 
By  W.  H.  McCann, 
Deputy  Sheriff. 

SHERIFF'S  FEES: 

Service  on $1.00 

Mileage 20 

Total $1.20 

Paid  by  Plaintiff. 

[Indorsed] :  Title  of  Court  and  Cause.  Summons. 
Filed  Feb.  25,  1911.  Geo.  W.  Sproule,  Clerk  U.  S. 
Circuit  Court,  District  of  Montana.     [6] 
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And  thereafter,  on  the  21st  day  of  April,  1911,  the 
defendant's  Answer  was  duly  tiled  herein,  being 
in  the  words  and  figures  following,  to  wit:     [7] 

UNITED  STATES  OF  AMERICA. 

In  the  Circuit  Court  of  the  United  States,  in  and  for 
the  Southern  Division  of  the  District  of  Mon- 
tana. 

ESTA  M.  SNAVELY, 

Plaintiff, 

vs. 

THE  GREAT  WESTERN  LIFE  INSURANCE 
COMPANY  OF  KANSAS  CITY,  MIS- 
SOURI, 

Defendant. 
Answer. 
Comes  now  the  defendant  in  the  above-entitled  ac- 
tion and  for  answer  to  the  complaint  of  the  plaintiff 
herein  admits,  denies  and  alleges  as  follows: 

I. 
Defendant  denies  each  and  every  and  all  and  singu- 
lar the  allegations  set  forth  and  contained  in  said 
complaint,  except  that  the  defendant  is  a  corpora- 
tion organized  and  existing  under  and  by  virtue  of 
the  laws  of  the  State  of  Missouri. 

II. 
Defendant  alleges  that  the  plaintiff  should  not  re- 
cover by  virtue  of  the  facts  alleged  in  said  complaint, 
for  that  all  of  the  conditions  and  agreements  men- 
tioned in  the  copy  of  said  insurance  policy  attached 
to  the  plaintiff's  complaint  are  herein  incorporated 
the  same  as  if  written  out  herein  and  the  said  policy, 
a  copy  of  which  is  attached  to  the  plaintiff's  com- 
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plaint,  is  hereby  made  a  part  of  this  answer  by  refer- 
ence, and  it  is  provided  therein  that  if  any  premium 
shall  not  be  paid  on  or  before  the  date  when  due,  the 
liability  of  the  company  shall  be  only  as  hereinbefore 
provided  (meaning  as  provided  in  said  policy,  previ- 
ous to  that  statement  herein) . 

And  the  defendant  alleges  that  on  the  27th  day  of 
December,  1908,  there  was  due  according  to  the  terms 
of  said  policy,  as  the  annual  premium  therefor,  the 
sum  of  $164.70,  and  which  premium,  Arthur  G. 
Suavely,  the  insured,  failed  and  refused  to  pay  to  the 
[8]  said  defendant,  and  failed  and  refused  to  pay 
the  same  for  more  than  the  thirty  days  of  grace 
thereafter,  whereby,  the  said  policy  became,  from 
the  27th  day  of  January,  1909,  null  and  void  for  non- 
payment of  said  premium,  long  before  the  death  of 
the  said  Arthur  G.  Suavely  mentioned  in  the  com- 
plaint, and  the  said  defendant,  the  said  premium  not 
having  been  paid  when  due  or  within  the  thirty  days 
thereafter  by  the  said  Arthur  G.  Suavely,  did  not  be- 
come liable  to  the  said  plaintiff,  by  virtue  of  all  of 
the  other  provisions  set  forth  in  said  insurance  policy, 
a  copy  whereof  is  attached  to  plaintiff's  complaint. 

III. 

The  defendant,  further  answering  the  complaint 
filed  in  this  case,  alleges  that  on  the  27th  day  of  De- 
cember, 1908,  and  within  thirt}^  days  thereafter,  the 
said  Arthur  G.  Suavely  mentioned  in  said  complaint 
failed  and  refused  to  pay  the  premium  on  said  policy 
as  provided  therein,  whereby  the  said  policy  became 
null  and  void  long  before  the  death  of  the  said 
Arthur  G.  Suavely,  but  that  on  the  24th  day  of 
February,  1909,  the  said  Arthur  G.   Suavely  men- 
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tioned  in  said  complaint  made  application  in  writing 
to  the  defendant  to  renew  said  policy,  a  copy  whereof 
is  attached  to  the  complaint,  a  copy  of  which  applica- 
tion is  in  words  and  figures  as  follows,  to  wit : 

"Certificate  of  Health  and  Revival  of  Contract. 

To  and  with  THE  GREAT  WESTERN  LIFE 
INSURANCE  COMPANY  Policy  No.  8303,  on  my 
life  issued  by  The  Great  Western  Life  Insurance 
Company,  having  become  forfeited  and  void  for  the 
non-pajnnent  of  premium,  due  the  27th  day  of  De- 
cember, 1908. 

Now  therefore,  for  the  ]3urpose  of  obtaining  a  re- 
vival or  reinstatement  of  said  policy,  and  as  the  basis 
of  such  re-instatement,  I  hereby  declare  to  and 
agree  mth  said  company  that  I  am  now  in  good  health 
and  free  from  every  ailment  and  complaint.  I  fur- 
ther declare  and  agree  that  I  have  not  made  applica- 
tion for  insurance  to  an}^  company,  society  or  person, 
upon  which  application  no  policy  was  or  has  yet  been 
issued  to  or  received  by  me  for  the  full  amount  and 
kind,  and  at  the  rate  applied  for ;  that  there  has  been 
no  change  in  family  historj^;  that  I  have  not  had  any 
injury,  sicloiess  or  ailment  of  any  kind ;  and  that  I 
have  not  consulted  or  been  prescribed  for  by  any 
physician  or  received  smj  medical  treatment  since 
the  date  of  my  original  application  on  Avhich  said 
polic}^  was  issued,  except  as  here  stated: 

OiDcration  appendicitis,  Sept.  1-08.  Off  duty  two 
weeks.     Entirely  recovered.     [9] 

And  I  hereby  renew  the  statements  and  agreements 
contained  in  said  original  application,  and  expressly 
agree  thai  if  any  answer  or  statement  contained 
therein,  except  as  modified  in  this  contract,  or  if  any 
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statement  made  or  contained  herein  be  untrue  in  any 
respect,  then  said  policy  is  and  shall  continue  to  be 
absolutely  null  and  void,  and  the  reinstatement 
thereof  inoperative  and  of  no  effect.  Said  Policy 
shall  not  be  revived  until  this  certificate  and  revival 
contract  be  approved  by  said  Company,  it  being 
understood  that  the  future  payments  on  said  policy 
shall  be  promptly  made. 

ARTHUR  G.  SNAVELY  (Insured). 

Signature    must    be    in    own    proper 
handwriting  of  the  insured. 

Witness:  ED.  F.  PARKER. 

Signed  at  Livingston,  Mont.,  this  24th  day  of 
February,  1909." 

And  falsely  and  fraudulently,  for  the  purpose  of 
obtaining  a  revival  or  reinstatement  of  said  policy, 
and  as  a  basis  of  such  reinstatement,  the  said  Arthur 
G.  Suavely  falsely  and  fraudulently  declared  therein 
to  said  company  that  he  was  in  good  health  and  free 
from  every  ailment  and  complaint,  and  that  he  had 
not  had  any  injury,  sickness  or  ailments  of  any  kind, 
and  that  he  had  not  consulted  or  been  prescribed  for 
by  any  physician  or  received  any  medical  treatment 
since  the  date  of  his  original  application  on  which 
said  policy  was  issued,  except  an  operation  for  ap- 
pendicitis, September  12th,  1908,  and  that  he  was 
entirely  recovered  therefrom,  and  the  said  Arthur  G. 
Suavely  also  agreed  in  said  application  for  rein- 
statement that  if  any  answer  or  statement  contained 
therein  was  untrue  in  any  respect,  then  the  said 
policy  is  and  should  continue  to  be  absolutely  null 
and  void,  and  the  reinstatement  thereof  inoperative 
and  of  no  effect.  And  the  said  defendant,  believing 
said  false  and  fraudulent  representations  to  be  true, 
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reinstated  said  policy  on  the  6tli  day  of  March,  1909, 
and  the  said  defendant  alleges  that  it  was  not  true 
that  the  said  Arthur  G.  Suavely,  on  said  24th  day  of 
February,  1909,  was  in  good  health,  and  it  was  not 
true  that  he  was  at  that  time  free  of  every  ailment 
and  complaint,  and  it  was  not  true  that  he  had  not 
had  any  injury,  sickness  or  ailment  of  any  kind,  but, 
on  the  contrar}^,  he  had  many  serious  injuries,  sick- 
nesses and  ailments,  from  the  effects  of  which  he 
died,  and  it  was  not  true  that  he  had  not  consulted 
or  been  prescribed  for  by  any  physician  or  received 
any  medical  treatment  since  the  date  of  his  [10] 
original  application  on  w^hich  said  policy  was  issued, 
except  an  operation  for  appendicitis,  on  September 
12th,  1908.  And  it  was  not  true  that  he  had  entirely 
recovered  therefrom,  and  the  said  defendant  alleges 
that  because  of  said  false  and  fraudulent  representa- 
tions so  made  by  the  said  Arthur  G.  Suavely  to  this 
defendant,  the  defendant  was  induced  to  believe  the 
same  and  thereby  did,  on  the  6th  day  of  March,  1909, 
revive  and  reinstate  said  policy,  but  the  said  defend- 
ant, as  soon  as  it  learned  the  falsity  of  said  fraudu- 
lent representations,  to  wit,  on  the  4  day  of  October, 
1910,  rescinded  said  contract  of  reinstatement  and 
tendered  to  this  plaintiff,  on  the  8  day  of  October, 
1910,  all  of  the  premiums  received  from  the  said 
Arthur  G.  Suavely,  and  which  tender  was,  by  the 
said  plaintiff,  refused,  and  the  said  defendant  now 
brings  the  said  premiums  into  Court  for  the  said 
plaintiff  to  abide  the  further  order  and  action  of  this 
Court,  and  asks  the  Court  to  cancel  and  annul  the 
said  contract  of  reinstatement  induced  to  be  executed 
by  the  said  Arthur  G.  Suavely  falsely  and  fraudu- 
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lently  as  aforesaid.  That  this  defendant  discovered 
the  falsity  of  said  fraudulent  representations  as  soon 
after  the  said  reinstatement  as  it  could,  under  the 
circumstances,  by  the  exercise  of  ordinary  care  and 
diligence. 

WHEREFOEE,  the  defendant  asks  that  said 
policy  be  cancelled  and  held  for  naught,  and  that  the 
plaintiff  take  nothing  herein,  and  for  such  other  re- 
lief as  to  the  Court  may  seen  just  and  equitable  and 
for  costs  of  suit. 

MILLER  &  O'CONNOR, 
Attorneys  for  Defendant. 
State  of  Montana, 
County  of  Park, — ss. 

James  F.  O'Connor,  being  first  duly  sworn,  upon 
his  oath  deposes  and  says :  That  he  is  one  of  the  at- 
torneys for  the  defendant  in  the  above-entitled  ac- 
tion, and  as  such  attorney  makes  this  verification  for 
and  in  behalf  of  the  defendant.  That  he  has  read 
the  foregoing  answer,  knows  the  contents  thereof  and 
that  the  same  is  true  to  the  best  of  his  knowledge,  in- 
formation and  belief.  Affiant  further  says  that  he 
makes  this  verification  for  and  in  behalf  of  the  de- 
fendant, for  the  reason  that  no  officer  of  the  corpora- 
tion, the  defendant  in  the  above-entitled  action,  is 
within  Park  County  where  this  affiant  is  and  resides. 

JAMES  F.  O'CONNOR, 

Subscribed  and  sworn  to  before  me  this  13th  day 
of  April,  1911. 

[Seal]  H.  J.  MILLER, 

Notary  Public  for  the  State  of  Montana,  Residing  at 
Livingston,  Montana. 

My  commission  expires  on  the  14th  day  of  Nov. 
1911. 
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Filed  April  17,  1911.     Geo.  W.  Sproule,  Clerk. 
[11] 


And  thereafter,  on  Aug.  15,  1911,  plaintiff  filed  her 
Replication  herein,  which  is  in  the  words  and 
figures  following,  to  wit: 

In   the   Circuit   Court  of  the  United  States,  Ninth 
Circuit,  District  of  Montana. 

ESTA  M.  SNAVELY, 

Plaintiff, 

vs. 

GREAT  WESTERN  LIFE  INSURANCE  COM- 
PANY OF  KANSAS  CITY,  MO., 

Defendant. 
Replication. 

Now  comes  the  plaintiff  and  replying  to  the  answer 
of  the  defendant  admits,  alleges  and  denies  as  fol- 
lows : 

I. 
Plaintiff  admits  that  the  policy  of  insurance  on 
which  action  is  brought  herein  had  lapsed  for  non- 
payment of  premium,  and  admits  that  the  said  policy 
was  reinstated  by  defendant  company  on  the  sixth 
day  of  March,  1909. 

II. 
That  except  as   above   admitted,  plaintiff  denies 
each  and  every  allegation,  matter  and  thing  in  the 
answer  of  defendant  contained. 

WHEREFORE,  having  fully  replied  to  the  an- 
swer of  the  defendant,  the  plaintiff  prays  judgment 
as  asked  for  in  her  complaint  herein. 

E.  M.  NILES, 
Attorney  for  Plaintiff. 
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Due  and  personal  service  of  the  above  Replication 
and  a  copy  thereof  admitted  this  the  14th  day  of 
August,  1911. 

MILLER  &  O'CONNOR, 
Attorneys  for  Defendant. 
State  of  Montana, 
County  of  Park, — ss. 

Esta  M.  Snavely,  being  first  duly  sworn,  on  oath 
deposes  and  says:  That  she  is  the  plaintiff  in  the 
foregoing  action.  That  she  has  read  the  foregoing 
replication  and  knows  the  contents  thereof  and  that 
the  same  is  true. 

ESTA  M.  SNAVELY. 

Subscribed  and  sworn  to  before  me  this  14th  day 
of  Aug.,  1911. 

[Seal]  E.  M.  NILES, 

Notary  Public  for  Montana,  Residing  at  Livingston, 
Mont. 

My  commission  expires  Aug.  3,  1912. 

Filed  Aug.  15,  1911.  Geo.  W.  Sproule.  Clerk. 
[12] 


And  thereafter,  on  May  31,  1912,  the  verdict  of  the 
jury  was  rendered  and  entered  herein,  being  as 
follows,  to  wit : 

In  the  District  Court  of  the  United  States,  District 

of  Montana. 

ESTA  M.  SNAVELY, 

Plaintiff, 

YS. 

THE  GREAT  WESTERN  LIFE  INSURANCE 
COMPANY,  a  Corporation, 

Defendant. 
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Verdict. 

We,  the  jury  in  the  above-entitled  action,  find 
the  issues  in  favor  of  the  plaintiff,  and  assess  her 
damages  in  the  sum  of  Five  Thousand  Dollars 
($5,000),  with  interest  thereon  at  the  rate  of  eight 
per  cent  per  annum  from  the  2d  day  of  September. 
1910. 

FRED  W.  HILL, 

Foreman. 

Filed   May  31,  1912.     Geo.    W.    Sproule,    Clerk. 
[13] 


And  thereafter,  on  June  11, 1912,  Judgment  was  duly 
entered  herein,  in  the  words  and  figures  follow- 
ing, to  wit : 

United  States  District  Court,  District  of  Montana. 

No.  1041. 

ES'TA  M.  S'NAVELY, 

Plaintiff, 

vs. 

THE  GREAT  WESTERN  LIFE  INSURANCE 
CO.,  a  Corporation, 

Defendant. 
Judgment  on  Verdict. 

This  action  came  on  regularly  for  trial  on  May  31, 
1912;  the  said  parties  appeared  by  their  attorneys, 
E.  M.  Niles  and  Fred  L.  Gibson,  counsel  for  plaintiff, 
and  Miller  &  O'Connor,  counsel  for  defendant.  A 
jury  of  twelve  persons  was  regularly  empaneled  and 
sworn  to  try  said  cause.  Witnesses  on  the  part  of 
the  plaintiff  were  sworn  and  examined.    After  hear- 
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ing  the  testimony  of  plaintiff's  witnesses  and  the 
arguments  of  counsel,  the  Court  directed  the  jury 
to  return  a  verdict  for  the  plaintiff  in  the  sum  of 
Five  Thousand  Dollars,  with  interest,  whereupon 
the  jury  returned  to  the  Court  a  verdict  for  the  plain- 
tiff, Esta  M.  Suavely,  and  against  the  defendant,  The 
Great  Western  Life  Insurance  Co.,  for  the  sum  of 
Five  Thousand  Dollars,  with  interest  thereon  at  the 
rate  of  eight  per  cent  per  annum  from  the  2d  day 
of  September,  1910. 

Wherefore,  by  virtue  of  the  law  and  by  reason  of 
the  premises  aforesaid,  it  is  ordered,  adjudged  and 
decreed  that  the  plaintiff,  Esta  M.  Suavely,  do  have 
and  recover  from  the  defendant.  The  Great  Western 
Life  Insurance  Company,  the  sum  of  Five  Thousand 
Seven  Hundred  Dollars,  together  with  plaintiff's 
costs  in  this  action  taxed  at  the  sum  of  $98.80. 

Judgment  entered  this  11th  day  of  June,  1912. 

GEO.  W.  SPROULE, 
Clerk.     [14] 

[Certificate  to  Judgment-roll.] 

United  States  of  America, 
District  of  Montana, — ^^ss. 

I,  Geo.  W.  Sproule,  Clerk  of  the  United  States 
District  Court  for  the  District  of  Montana,  do 
hereby  certify  that  the  foregoing  papers  hereto  an- 
nexed constitute  the  Judgment-roll  in  the  above- 
entitled  action. 

Witness  my  hand  and  the  seal  of  said  court  at 
Helena,  Montana,  this  11th  day  of  June,  A.  D.  1912. 

[Seal]  GEO.  W.  SPROULE, 

Clerk. 
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[Indorsed] :  Title  of  Court  and  Cause.  Judgment- 
roll.  Filed  June  11,  1912.  Geo.  W.  Sproule.  Clerk. 
[15] 


And  thereafter,  on  August  8th,  1912,  defendant's  bill 
of  exceptions,  as  settled  and  allowed,  was  duly 
tiled  herein,  being  in  the  words  and  figures  fol- 
lowing, to  wit:     [16] 

[Bill  of  Exceptions.] 

In  the  District  Court  of  the  United  States,  District 

of  Montana. 

No.  1041. 

ESTA  M.  SNAVELY, 

Plainti:ff, 

vs. 

GEEAT  WESTEEN  LIFE  INSUEANCE  COM- 
PANY, 

Defendant. 

APPEAEANCES : 
For  Plaintiffs:    Messrs.  E.  M.  NILES,  FEED  L. 

GIBSON. 
For  Defendant:   Messrs.  MILLEE  &  O'CONNOE. 
Due  timely  and  legal  service  of  the  within  Bill  of 
Exceptions  and  receipt  of  a  true   copy  thereof  is 
hereby  acknowledged  this  29th  day  of  July,  1912. 

E.  M.  NILES, 
FEED  L.  GIBSON, 
Attys'.  for  Plaintiff.     [17] 
BE  IT  EEMEMBEEED :  That  the  above-entitled 
cause  came  on  regularly  for  trial  in  the  above-enti- 
tled court,   before  the  Honorable  George  M.  Bour- 
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guin  Judge  of  the  said  court,  sitting  with  a  jury, 
duly  called,  empaneled  and  sworn  to  try  said  cause, 
on  the  31st  day  of  May,  1912,  at  the  courtroom  of 
said  court  in  the  city  of  Helena,  Montana;  that  the 
plaintiff  was  represented  by  Messrs.  E.  M.  Niles  and 
Fred  L.  Gibson;  and  that  the  defendant  was  repre- 
sented by  Messrs.  Miller  &  O'Connor;  whereupon 
the  following  proceedings  were  had  and  evidence  in- 
troduced, to  wit : 

[Testimony  of  Esta  M.  Snavely,  the  Plaintiff,  in  Her 
Own  Behalf.] 

ESTA  M.  SNAVELY,  duly  called  and  sworn  as 
a  witness  in  her  own  behalf,  testified  as  follows : 

Direct  Examination. 
(By  Mr.  NILES.) 

Q.  You  may  state  your  name   to   the   Court  and 
jury.        A.  Esta  M.  Snavely. 

Q.  Where  do  you  reside,  Mrs.  Snavely  •? 

A.  Livingston,  Montana. 

Q.  And  how  long  have  you  lived  down  there  ? 

A.  I  came  to  Montana  in  1907, 

Q.  How  old  are  you,  Mrs.  Snavely  % 

A.  Thirty  years. 

,Q.  And  what,  if  any,  children  do  you  have,  Mrs. 
Snavely  ?        A.  Two  children,  a  boy  and  a  girl. 

Q.  What  is  their  age  %        A.  Three  and  four. 

Q.  Are  you  the  widow  of  Dr.  A.  G.  Snavely,  de- 
ceased?       A.  Yes,  sir.     [18] 

Q.  And  where  and  when  were  you  married,  Mrs. 
iSnavely?        A.  In  Ohio, — Canton,  Ohio,  1905. 

Q.  What  was  your  husband's  profession,  Mrs. 
Snavely?        A.  Dentist. 
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(Testimony  of  Esta  M.  Snavely.) 

Q.  Wli^n  did  your  husband,  Mr.  A.  G.  Snavely, 
die?        A.  July  3d,  1910. 

Q.  Alt  Livingston'?        A.  Yes,  sir. 

Q.  I  will  ask  you,  Mrs.  Snavely,  whether  your  hus- 
band had  a  policy  of  insurance  in  any  life  insurance 
company  at  the  time  of  his  death  ?        A.  He  did. 

Q.  And  did  he  have  a  policy  in  the  Great  Western 
Life  Insurance  Company,  if  you  know  ? 

A.  Yes,  sir. 

Q.  About  when,  if  you  know,  was  this  policy  taken 
out,  Mrs.  Snavely  ? 

A.  He  received  the  policy  some  time  in  January, 
1908. 

By  Mr.  MILLEE.— We  object  to  the  question,  for 
the  reason  that  the  pleadings  admit  the  issuance  of 
the  policy  at  the  time  it  was  issued. 

(Objection  overruled.     Exception  noted.) 

Q.  Some  time  in  January,  1908.        A.  Yes,  sir. 

(Document  handed  to  the  reporter  by  Mr.  Niles 
and  marked  for  identification  Plaintiff's  Exhibit 
'*A.") 

Q.  Mrs.  Snavely,  is  that  the  insurance  policy  ? 

A.  Yes,  sir,  it  is. 

Q.  And  in  whose  possession  was  that  insurance 
policy     [19]     at  the  time  of  the  insured's  death? 

A.  In  my  possession. 

Q.  And  what,  if  anything,  did  you  do  with  it  after 
his  death?        A.  I  took  it  to  Mr.  Mies. 

By  Mr.  NILES.— We  offer  in  evidence  Plaintiff's 
Exhibit  "A." 

By  Mr.  O'CONNOR.— No  objection. 

Whereupon  said  Plaintiff's  Exhibit  "A"  was  ad- 
mitted in  evidence,  and  is  as  follows,  to  wit :     [20] 
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Company. 


By  this  Contract  of  Insurance 


,-F       I       V      E 


THOUSAND- 


Agrees  to  pay-r '. Y c ,     i n y y c> 

at  the  Home  Office  of  the  Company,  in  Kansas  City,  Missouri,  as  follows: 


Ito  ..E.ST.A...M.....SNA V.ELY 


BENEFICIARY  "..'.ry of  the  insured,  in 

of  the  insured  during  the  continuance  of  this  contra 


ately  on  approval  of  proofs  of  the  death 


.ART.HU.B....a....S.NAy£.Ll. 


LiVINfiSION 


This  Contract  is  issued  on  the  Guaranteed  Annual  Dividend  plan,  and  if  kept  in  force  by  pa5m:ient  of  premiums  in 

-^_L   -L-  ^ ,..^5  ^1^3^  gyjf,  dividends  shall  be  as  shown  on  the  Coupons  hereto  attached.        .' 

ured  shall  elect  to  pay  all  premiums  in  full,  without  reduction,  and  leave  with  the  Company  the  dividends 
mtu  uy  the  Coupons  on  this  contract,  the  Company  guarantees  that  this  contract  will  be  fully  paid-up  after  paying 
the  premiums  in  cash  for        FIFTEEN         full  years  and  delivering  all  attached  Coupons  to  the  Company. 

In  case  the  insured  should  elect  to  leave  the  Coupons  to  make  this  a  fully  paid-up  policy  in  FIFTEEN  years  and 
should  die  while  this  contract  is  in  force,  but  before  it  is  fully  paid-up  as  above  provided,  all  of  the  Coupons  bearing  date 
prior  to  said  death  shall  be  paid  to  the  beneficiary  with  compound  interest  at  the  rate  of  3^  per  cent  per  annum  in  addition 
to  the  sum  insured. 

In  case  the  insured  shall  not  elect  as  above  provided,  but  shall,  nevertheless,  leave  said  dividends  with  the  Compj 
■  ;  same  shall  be  payable,  on  presentation  of  the  Coupons  at  any  time,  with  compound  interest  at  the  rate  of  3 1/^  per  c— - 
.•  annum  for  each  full  year  such  dividends  are  left  with  the  Company. 


STATE   OF   MISSOURI. 


INSURANCE   DEPARTMENT, 
stered  and  secured  by  a  pledge  of  bonds  or  c 


Jefferson  City,  Mo., 


C  o  p  V 


..c o..n.y 

Superintendent. 


This  Contract  i 


ill  be  required  for  Military  or  Naval  Ser 


:  to  Residence,  Occupation,  Travel  or  Place  of  Death.    No  Per 
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PREMIUMS   ON   THIS   CONTRACT   WILL   BE   PAID    BY  THE  COMPANY,  IF  INSURED 
IS   WHOLLY   DISABLED  AS   FOLLOWS: 


life,  from  piirMiing  any  >iul  all  gainful  occupations,  llic  Company,  by  an 
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GRACE  IN  PAYMENT  OF  PREMIUMS 

nam  in  full  force,  will  he  allowed  in  the  payment  of  all  premiums  except  the  6r! 

REINSTATEMENT  OF  CONTRACT 


In  case  of  i 
its  cish  s-aluc.  II 
payment  of  .ill 


application  by  _._ ^„.._.  „ ,^ 

I  would  have  been  paid  in  the  intervenini;  time  if  no  default  had  been  i 
om  the  premium  due  date,  and  payment  or  reinsutemcnt.  with  interest  at 

GUARANTEED  BENEFITS  OF  THIS  CONTRACT 
AUTOMATIC  EXTENDED  INSURANCE 


If  any  premium  shall  not  be  paid  on  or  before  the  date  when  due  and  if  there  be  no  indebtr^ -•-  '" ■•^^ 

ilically  continue  from  said  due  date  as  term  insar.ince.  during  the  term  (including  the  period 

J  table.     If  Ihcrc  be  .in  indebtedness  to  the  Company,  and  if  any  premium  shall  not  be  paid  on  or  before  the  date  when  due.  an  ; 

ual  to  the  face  of  this  contract  less  the       '  '      '  "  '      ■  '  '       ' 

riod  of  grace)  which  the  excess  of  the  c; 

r.ling  to  the  Company's  present  table  of  single  premiums 


PAID-UP  INSURANCE 


l.'pon  written  request  of  the  insured  and  surrender  of  this  contract  within  six  months  of  the  due  date.       

ly  w  ill  pay  tlic  amount  of  cash  value,  if  any.  spccificj  in  Column  2  of  the  accompanying-  ubie.     - 
If  there  be  an  indibtcdtiess  the  cash  payable  shall  be  the  excess,  if  any,  of  cash  value  over  the  amount  of  the  indebtednt 


V  In  tlcmnn<l  in  writing  to  the  Home  O"         '    '      ~ 

Column  I  of  the  accompanying  table  ior  me  ^  _„ 

uium ;  the  contract  shall  be  assigned  to  the  Company  as  fl 
e  contract  shall  be  paid  in  full  to  the  anniversary  of  the  ins 


rity  according^  to  the  terms'of  the  Company's  lo 
ice  next  succeeding  the  date  wht"  "*"'  ' —  -' 


ANNUITY  OPTION 

if     years,  if  this  coniract  is  in  full  force  and  there  shall  be  no  indebtedness  to  the  Company,  upon  surrend       '    ' ' 

an  annuity  will  be  issued  guaranteemg  an  annual  income  of...ONE..  HyNOREO.f.l  FT  Y.    nVE...  AND...0  D„U., 

lo  Ihe  Insured  during  his  natural  life,  the  first  payment  to  be  made  on  the 2.TI..M... day  of. D.E.C.E.MB.E.f? 19.''"' 


CHANGE  OF  BENEFICIARY 


Provided  this  contract  is  not  assigned,  the  In ^ -* *' '  ' —  '-  -'— 

?lTect  only  when  such  diange  and  the  written  con _._  ^_. 
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GENERAL   PROVISIONS 
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PREMIUMS 
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i-ance  on  the  delivery  of  ihii  policy,  for  one  year's  insiiraiue  lr..ni  date  hereof,  and  the  fui  .   , 
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i  premium,  for  TWBNTV  year.,  including  the  lirst  year,  have  been  paid. 
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Copy 

I 

THE  GREAT  WESTERN  LIFE  INSURANCE  COMPANY  hereby  agrees 
to  apportion  and  pay  to  AHTHUR    G.     SNAVELY  .  the   insured,   annually 

during  his  life  and  thereafter  to  his  beneficiary,  a  SPECIAL  INCOME 
consisting  of  1/2  share  of  a  SPECIAL  INCOME  FUND,  which  FUND 
shall  be  equivalent  to  Twenty-five  Cents  ($.25)  per  Thousand  Dollars 
($I,000)  of  all  insurance,  e:|ccept  re-insurance,  written  by  said  GREAT 
WESTERN  LIFE  INSURANCE  COMPANY  in  the  United  States  and  all 
foreign  countries  during 

FIFTY  (50)  YEARS 

from  November  1,  I907.  to  November  1,  1957.  on  which  premiums  computed 
on  the  annual  basis  have  been  received  in  cash  by  the  Con 
so  long  thereafter  as  such  premiums  are  received  on  such  ii 
SPECIAL  INCOME  to  be  determined  as  follows: 


Said  SPECIAL  INCOME  FUND  shall   be   ascertained    in   January   for 
•-      -  -J • livided  by 

FIFTEEN  HUNDRED 

less  the  number  of  shares  lapsed  by  non-payment  of  premiums  or  termi- 
nated by  the  death  of  beneficiaries;  the  quotient  obtained  shall  be  the 
apportionment  to  each  of  such  shares,  payable  upon  the  succeedinj 
versary  of  this  policy,  subject  to  the  payment  of  the  regular  required 
Kis  policy.  Each  policy  of  Ten  Thousand  Dollars  ($10,000) 
kt  one  share  and  policies  of  less  denomination  shall  represent 
a  proportionate  part  thereof. 
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-ARTHUR    G.    SNAVEL''- 

Age-27- 
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(Testimony  of  Esta  M.  Snavely.) 

Q.  Mrs.  Snavely,  I  will  ask  you,  with  reference  to 
the  payments  of  the  premiums, — do  you  know 
whether  the  insured,  your  husband,  paid  the  pre- 
miums due  on  this  policy  1        A.  He  did. 

Q.  And  do  you  know  whether  he  received  any  re- 
ceipt for  the  payment  he  made  ?        A.  Yes,  sir. 

(Three  papers  handed  to  the  reporter  by  Mr.  Mies 
and  marked  for  identification  Plaintiff's  Exhibit 
^'B,"  ^'C"  and  ^'D,"  respectively.) 

Q.  Mrs.  Snavely,  look  at  those  papers  and  tell  me 
whether  those  are  the  receipts.         A.  They  are. 

By  Mr.  NILES. — Plaintiff  offers  in  evidence  her 
Exhibits  "B,"  "C"  and  ^'D." 

By  Mr.  O'CONNOR.— No  objection. 

(Whereupon  said  Exhibits  ''B,"  ''C"  and  ^'D" 
were  admitted  in  evidence,  and  are  as  follows,  to 
wit:) 

Plaintiff's  Exhibit  ''B." 

Office  of 
THE  GREAT  WESTERN  LIFE  INSURANCE 

COMPANY. 

Kansas  City,  Missouri. 
Number  8172.  Amount  $164.70. 

Received  of  Arthur  G.  Snavely  of  Livingston, 
Mont.,  the  sum  of  one  hundred  sixty-four  and  70/100 
dollars  ($164.70),  being  the  first  annuam  premium  on 
policy  No.  8303,  for  $5000. 

This  receipt  to  be  valid  must  be  signed  by  the  pres- 
ident or  secretary,  and  countersigned  by  an  author- 
ized agent  of  the  company.     [21] 

E.  L.  BIERSMITH, 
Secretary. 
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Countersigned  this  31  day  of  December,  1907. 
CHAS.  H.  RHODES, 

Agent. 

Plaintiff's  Exhibit  ''C." 

EVERY  POLICY   SECURED   BY  A   DEPOSIT   OF  ITS  FULL    CASH 
VALUE  WITH  THE  STATE  OF  MISSOURI. 

Office  of 

THE  GREAT  WESTERN  LIFE  INSURANCE 

CO. 

Kansas  City,  Missouri. 

20  P.  G.  D. 

Received,  the annual  premium  of  $164.70 

on  Policy  No.  8303  for  $5000,  due  December  27,  1908, 
on  the  life  of 

Arthur  G.  iSnavely,  ^^^^^^ 

Livingston,  Montana,  ^l^^ 

This  receipt  to  be  valid,  must  be  signed  by  presi- 
dent or  secretary. 

E.  L.  BIERSMITH, 
Secretary. 
Countersigned : 

J.  R.  KRUSE, 

Cashier. 

DIVIDENDS  USED  TO  PAY  PREMIUM. 

Paid  as  follows : 

Premium $164 .  70 

Special  Income $     .40 

Coupon  No.  1 $24. 65    $  25 . 05 

Cash  due $139.65 

Paid  Mar.  5, 1909. 
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(Notice  on  back:) 

Should  this  policy  be  restored  at  any  time  by  ac- 
ceptance [22]  of  premium,  AFTEE  the  same  is 
due  and  payable,  such  restoration  shall  not  create  an 
obligation  or  precedent  for  waiving  any  conditions  of 
the  Policy  in  regard  to  subsequent  non-payment  of 
any  premium  on  the  day  it  falls  due.  The  insured, 
by  the  acceptance  of  this  receipt,  agrees  to  this  condi- 
tion. 

Plaintiff's  Exhibit  *'D." 

EVERY  POLICY   SECURED  BY   A  DEPOSIT    OF  ITS   FULL   CASH 
VALUE  WITH  THE  STATE  OF  MISSOURI. 

Office  of 
THE  GEEAT  WESTEEN  LIFE  INSUEANCE 

CO. 

Kansas  City,  Missouri. 

20  P.  G.  D. 

Eeceived,  the annual  premium  of  $164.70 

on  Policy  No.  8303  for  $5000,  due  Dec.  27, 
1909,  on  the  life  of 

Arthur  G.  Suavely,  ^^^^^ 

Livingston,  Montana.  ^^"^^ 

This  receipt  to  be  valid,  muct  be  signed  by  presi- 
dent or  secretary. 

JAMES  CHAPPELLE, 

Secretary. 
Countersigned : 

J.  E.  KEUSE, 

Cashier. 
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(Testimony  of  Esta  M.  Suavely.) 

DIVIDENDS  USED  TO  PAY  PREMIUM. 
Paid  as  follows: 

Premium $164 .  70 

Special  Income $  6 .  40 

Coupon  No.  2 $26.15        32.55 

Cash  due $132.15 

Dec.  31,  PAID.     [23] 
(Notice  on  back:) 

Should  this  policy  be  returned  at  any  time  by  ac- 
ceptance or  premium,  AFTER  the  same  is  due  and 
apyable,  such  restoration  shall  not  create  an  obliga- 
tion or  precedent  for  waiving  any  conditions  of  the 
policy  in  regard  to  subsequent  non-payment  of  any 
premium  on  the  day  it  falls  due.  The  insured,  by 
acceptance  of  this  receipt,  agrees  to  this  condition. 

Q.  Do  you  know,  Mrs.  Suavely,  how  these  receipts 
were  received  %        A.  Through  the  mail. 

Q.  After  the  death  of  the  insured,  Mrs.  Suavely, 
what,  if  anything,  was  done,  to  your  knowledge,  with 
reference  to  notifying  the  company  of  his  death? 

A.  A  death  certificate  was  made  out  and  sent  to 
them. 

Q.  How  long  after  his  death  was  it, — the  proof  of 
loss  that  you  made  ? 

A.  Ten  or  fifteen  days. 

Q.  Do  you  know,  Mrs.  Suavely,  who  sent  the  notice 
and  proof?        A.  I  do. 

Q.  Who  did?        A.  Dr.  Beeson. 

Q.  Do  you  know,  Mrs.  Suavely,  whether  the  com- 
pany received  the  notice  of  death  and  proof  of  the 
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(Testimony  of  Esta  M.  Suavely.) 
claim?        A.  I  do. 

Q.  You  say  they  did  receive  it?        A.  Yes,  sir. 

Q.  Has  settlement, — payment, — ever  been  made  on 
this     [24]     policy,  Mrs.  Snavelyf        A.  No,  sir. 

Cross-examination. 
(By  Mr.  MILLER.) 

Mrs.  Snavely,  wdll  you  examine  this  letter  (hand- 
ing letter  to  witness)  and  tell  me  whose  signature  that 
is,  if  you  know  ? 

A.  It  is  my  husband 's  signature. 

Q.  The  insured?        A.  Yes,  sir. 

Q.  You  received  a  communication  from  the  com- 
pany in  relation  to  the  proof  of  loss,  did  you? 

A.  Yes,  sir. 

Q.  Did  you  have  the  death  proofs  made  by  Dr. 
Beeson? 

A.  The  blanks  w^ere  filled  out  by  Dr.  Beeson. 

Q.  You  know  nothing  about  the  contents  of  those 
blanks,  do  you?        A.  No. 

Q.  Did  you  meet  a  representative  of  the  company 
by  the  name  of  Thompson  in  Mr.  E.  M.  Niles'  office, 
after  the  proofs  of  death  had  been  sent  in, — in  Liv- 
ingston, Montana  ? 

A.  I  don 't  remember  the  name.  I  met  their  repre- 
sentative there. 

Q.  Did  he  or  did  he  not  tender  you  on  behalf  of  the 
company  the  money  that  had  been  paid  by  your  de- 
ceased husband  as  a  premium  in  connection  with  the 
insurance  policy? 

By  Mr.  GIBSON. — That  is  objected  to,  as  it  would 
be  incompetent,  irrelevant  and  immaterial  to  tender 
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(Testimony  of  E.  M.  Mies.) 

the  return     [25]     of  the  premiums  after  the  death 

of  the  insured. 

By  the  COUET.— It  would  not  be  proper  cross- 
examination  anyway.     Objection  sustained. 

(Exception  noted.) 

(At  this  time  it  was  agreed  Ijetween  counsel  for  the 
respective  parties,  on  the  suggestion  of  the  Court, 
that  the  policy,  Plaintiff's  Exhibit  '*A,"  should  be 
considered  as  having  been  read  to  the  jury.) 

(Witness  excused.)      [26] 

[Testimony  of  E.  M.  Niles,  for  Plaintiff.] 
E.  M.  XILES,  duly  called  and  sworn  as  a  witness 
on  behalf  of  the  plaintiff,  testified  as  follows : 

Direct  Examination. 
(By  Mr.  GIBSON.) 

Q.  State  your  name.        A.  E.  M.  Niles. 

Q.  Your  residence  %        A.  Li\dngston,  Montana. 

Q.  What  is  your  occupation  ? 

A.  Attorney  at  law. 

Q.  Are  you  one  of  the  coimsel  for  the  plaintiff  in 
the  case  now  on  trial  here  ?        A.  Yes,  sir. 

Q.  Were  j^ou  consulted  by  the  beneficiary  in  this 
policy,  Esta  M.  Snavely,  in  regard  to  mailing  notices 
of  death  and  proofs  of  loss  to  the  Great  Western  Life 
Insurance  Company  after  the  death  of  her  husband 
in  1910? 

By  Mr.  O'CONNOR.— Objected  to  as  inmiaterial 
and  irrelevant,  without  any  issues -in  the  case. 

(Objection  overruled.     Exception  noted.) 

A.  Yes,  sir. 

Q.  At  the  request  of  the  plaintiff  in  this  case,  did 
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(Testimony  of  E.  M.  Mies.) 

you  mail  to  the  Grreat  Western  Life  Insurance  Com- 
pany a  notice  that  Arthur  G.  Snavely  had  died  ? 

A.  I  did.     I  mailed  the  notice  of  his  death. 

Q.  Did  you  receive  from  the  company  a  reply  to 
the  notice  that  you  sent  them  of  his  death  % 

A.  I  received  a  notice  in  reply,  yes,  sir.     [27] 

(Paper  handed  to  the  reporter  by  Mr.  Gibson  and 
marked  for  identification  Plaintiff's  Exhibit  '^E.") 

Q.  I  now  hand  you  plaintiff's  exhibit  and  ask  you 
what  that  is  ? 

A.  That  is  a  letter  I  received  from  the  company  in 
reply  to  my  notice  of  proof  of  death  and  asking  them 
for  proof  blanks. 

By  Mr.  GIBSON.— We  now  offer  Plaintiff's  Ex- 
hibit ''E"  in  evidence. 

By  Mr.  O'CONNOR.— No  objection. 

(Whereupon  said  Plaintiff's  Exhibit  "E"  was 
admitted  in  evidence,  and  is  as  follows:) 

Plaintiff's  Exhibit  **E." 

THE  GREAT  WESTERN  LIFE  INSURANCE 

CO. 

Office  of  Auditor. 

Kansas  City,  Mo.,  July  15,  1910. 
Re  Policy  No.  830 — ^Arthur  G.  Snavely  (Deceased). 
Mr.  E.  M.  Niles, 

Livingston,  Montana. 
Dear  Sir: — 

We  are  in  receipt  of  your  letter  of  the  11th  inst., 
notifying  us  of  the  death  of  the  above  party.  En- 
closed find  ''Proof  or  Death"  blanks  which  kindlv 
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have  filled  out  at  your  earliest  convenience.  Claim- 
ant's statement  is  to  be  made  out  by  tbe  beneficiary, 
Esta  M.  Suavely.  Kindly  see  that  all  of  the  in- 
formation asked  for  is  properly  given,  have  all 
signatures  witnessed  before  Notary  Public,  and  be 
sure  to  attach  certificate  given  by  the  clerk  of  the 
Court  of  Record,  which  certifies  as  to  the  authority 
of  the  Notary  to  act,  [28]  the  genuineness  of  his 
signature,  etc.  Upon  receipt  of  completed  proofs, 
same  will  be  given  prompt  attention. 

Yours  very  truly, 
J.  R.  KRUSE, 
Auditor. 

Q.  Did  you  cause  to  be  made  out  the  blanks  of 
proofs  of  death  referred  to  in  that  communication, 
Mr.  Niles  ^        A.  I  did,  sir. 

Q.  And  did  you  cause  them  to  be  forwarded  to  the 
Great  Western  Life  Insurance  Company? 

A.  I  mailed  them  to  them. 

Q.  Did  you  receive  any  acknowledgment  of  the 
receipt  of  the  proofs  of  death? 

A.  I  received  a  communication  from  the  company 
to  that  effect. 

(Paper  handed  to  the  reporter  by  Mr.  Gibson  and 
marked  Exhibit  "F.") 

By  Mr.  O'CONNOR.— No  objection. 

(Whereupon  said  Plaintiff's  Exhibit  ''F"  was 
admitted  in  evidence,  and  is  as  follows:) 
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(Testimony  of  E.  M.  Mies.) 

Plaintiif' s  Exhibit  'T." 
THE  GREAT  WESTERN  LIFE  INSURANCE 

CO. 

Office  of  Auditor. 

Kansas  City,  Mo.,  September  2,  1910. 
Mr.  E.  M.  Niles,  Attorney.     [29] 

Livingston,  Montana. 
Dear  Sir: — 

We  wish  to  acknowledge  receipt  of  proofs  of  death 
of  Arthur  G.  Suavely,  but  owing  to  information  that 
we  have  received  in  reference  to  this  case,  we  shall  be 
obliged  to  delay  the  settlement  of  this  matter  until 
we  are  satisfied.     We  shall  use  due  diligence. 

Yours  very  truly, 
J.  R.  KRUSE, 
Auditor. 
Cross-examination. 
(By  Mr.  MILLER.) 

Q.  If  you  know  who  it  was  that  swore  Dr.  Beeson 
to  the  medical  proof  of  loss,  you  may  state. 

By  Mr.  GIBSON.— We  object  to  that  as  not  proper 
cross-examination. 

By  the  COURT.— What  does  the  policy  call  for 
with  respect  to  notice  and  proof  of  death  ? 

By  Mr.  GIBSON. — Does  not  call  for  proof,  your 
Honor. 
By  Mr.  MILLER.— I  think  we  will  connect  it  up. 
By  the  COURT.— I  don't  think  that  that  would  be 
material,  Mr.  Miller. 
A.  I  don't  remember. 
By  the  COURT. — I  suppose  the  proof  shows  for 
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(Testimony  of  E.  M.  Niles.) 
itself,  does  it  not  ? 

Q.  I  will  ask  3^011,  if  you  know,  whose  signature 
that  is,  showing  you  the  claimant's  statement  on 
proof  of  loss?        A.  That  is  J.  B.  Beeson's.     [30] 

Q.  Dr.  Beeson's?        A.  I  think  so,  yes,  sir. 

Q.  Whose  signature  is  this? 

A.  That  looks  very  much  like  mine. 

Q.  I  will  ask  you  to  examine  this  document  and 
state  whether  you  ever  saw  it  before. 

A.  A  good  deal  of  my  writing  on  there,  Mr.  Miller. 
I  have  seen  the  document  before. 

Q.  Is  that  the  claimant 's  statement  that  was  caused 
to  be  made  out  by  Mrs.  Suavely,  and  that  you  made 
out  in  connection  wdth  Dr.  Beeson  and  Richard 
Brown,  T.  J.  Thelan  and  S.  M.  Grigsby,  and  caused 
to  be  forwarded  to  the  company  ? 

A.  That  is  the  claimant 's  statement. 

Q.  It  is  the  one  that  you  caused  to  be  forwarded 
to  the  company,  is  it?        A.  That  is  the  one,  yes,  sir. 

Q.  Mr.  Mies,  were  you  acquainted  with  Arthur  G. 
Suavely  during  his  life  time  ?        A.  Yes,  sir. 

Q.  Had  you  frequently  seen  his  signature  ? 

A.  Yes,  sir. 

Q.  I  will  ask  you  to  examine  the  signature  on  this 
paper,  purporting  to  be  certificate  of  health  and 
renewal  contract,  and  state  if  you  know  whose 
signature  that  is. 

By  Mr.  GIBSON.— That  is  objected  to  as  not 
proper  cross-examination. 

By  the  COURT. — He  may  identify  the  signature 
for  the  purpose  of  use  later. 
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(Testimony  of  E.  M.  Niles.) 

A.  I  think,  Mr.  Miller  that  is  the  insured's  signa- 
ture. 

Q.  You  would  be  willing  to  state  that  it  was,  would 
you?     [31] 

A.  Why,   it   resembles   it.     I   think   that   is   his 
signature.     I  would  not  swear  positively. 

(Witness  excused.) 

By  Mr.  GIBSON.— The  plaintiff  rests.     [32] 

[Testimony  of  Hal  Van  Doren,  for  Defendant.] 

HAL  VAN  DOREN,  duly  called  and  sworn  as  a 
witness  on  behalf  of  the  defendant,  testified  as 
follows : 

Direct  Examination. 
(By  Mr.  MILLER.) 

Q.  You  may  state  your  name. 

A.  Hal  Van  Doren. 

Q.  Where  do  you  reside? 

A.  Livingston,  Montana. 

By  Mr.  GIBSON.— We  would  like  to  make  an  ob- 
jection at  this  time.  The  plaintiff  objects  to  the 
introduction  of  any  evidence  to  establish  the  alle- 
gations of  fraud  and  fraudulent  representations 
contained  in  the  answer,  as  having  been  made  in  the 
application  for  the  policy  and  the  application  for 
reinstatement,  upon  the  ground  and  for  the  reason 
that  the  policy  of  insurance  in  evidence  in  this  ease 
contains  the  provision  that  this  contract  is  incon- 
testible  after  one  year  from  date  of  issue,  and  that 
more  than  two  years  had  elapsed  from  the  date  of 
the  issuance  of  the  policy  until  the  death  of  the  in- 
sured, and  that  more  than  one  year  had  elapsed  from 
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the  date  of  the  issuance  of  the  policy  or  the  reinstate- 
ment of  the  polic}^  until  the  death  of  the  insured. 

(After  argument  on  the  objection  by  counsel,  the 
Court  took  the  matter  under  advisement  until  two 
o'clock.)      [33] 

[Proceedings  Had]  Friday,  May  31,  1912,  2  P.  M.— 
Opinion  on  Objection  to  Admission  of  Certain 
Proof.] 
By  the  COURT.— In  ruling  on  the  objection  to  the 
admission  of  any  proof  on  the  part  of  the  defendant 
to  support  its  allegations  of  falsity  and  fraud  on  the 
part  of  the  insured  in  his  application  for  rein- 
statement of  this  contract  or  policy,  the  Court  will 
say  that  in  the  policy  or  the  contract  here  involved 
the  company  agrees,  first,  that  though  for  default  in 
payment  of  premiums  the  insured  would  auto- 
matically forfeit  the  larger  part  of  the  benefits  of 
the  contract,  yet  the  insurer,  the  company,  would 
fully  reinstate  the  contract  at  any  time  that  the  in- 
sured made  written  application  therefor,  together 
with  evidence  of  his  insurability^  satisfactory  to  the 
insurer,  and  the  payment  of  all  premiumjs  in  default 
with  interest;  and  second,  the  com|)any  agreed  that 
the  contract  would  be  incontestible  after  one  year 
from  the  date  of  issuance.  The  insured  did  default 
in  the  payment  of  the  premiums,  and  thereafter  made 
written  application  for  reinstatement  of  the  contract, 
wherein  he  recited  that  he  was  in  good  health  and 
free  from  every  ailment  and  complaint;  that  there 
had  been  no  change  in  family  history;  that  he  had 
no  sickness  nor  ailment  of  any  kind,  nor  been  at- 
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tended  by  a  physician,  other  than  that  he  had  had 
an  operation  for  appendicitis  and  had  entirely  re- 
covered therefrom.     The  insured  also  added  in  his 
application  for  reinstatement  that  he   renews  the 
statements  and  agreements  contained  in  the  original 
application,  and  expressly  agrees  that  if  any  answer 
or  statement  contained  therein,  or  if  any  statement 
contained  in  the  application  for  reinstatement  be 
untrue  in  any  respect,  then  the  policy  is  and  shall 
continue     [34]     to  be  absolutely  null  and  void,  and 
the   reinstatement   thereof   inoperative   and   of   no 
effect.     Upon  receipt  of  that,  apparently,  the  con- 
tract, the  policy,  was  reinstated,  and  all  premiums, 
undoubtedly,  paid,  as  appears  from  the  evidence,  and 
that  would  be  the  presumption  in  the  absence  of  any 
proof  to  the  contrary.     In  my  opinion,  the  reinstate- 
ment of  the  policy  revived  and  set  in  action  all  the 
terms  and  conditions  thereof.     I  think  that  would  be 
conceded,  that  would  mean  not  only  the  obligation 
on  the  part  of  the  company  to  pay  so  much  insurance 
money  to  the  beneficiary  if  the  insured  died,  and  not 
only   upon   the    part    of    the    insured    to   pay    his 
premiums,  but  it  also  revived  the  promise  of  the 
company  that  the  policy  will  be  incontestible  after 
one  year  from  date  of  issuance.     If  the  contract 
reinstated  is  to  be  viewed  as  a  new  contract,  taking 
effect  as  of  the  date  of  reinstatement,  such  date  is 
the  date  of  issue,  within  the  meaning  of  the  incon- 
testible clause,  one  year  after  which  the  contract 
would  again  become  incontestible  for  any  reason. 
This  incontestible  clause  contains  absolutely  no  ex- 
ception.    The  policy  is  invulnerable  to  any  attack 
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that  the  company  might  make  upon  it,  except  the 
failure  to  pay  the  premiums,  which,  of  course,  is  not 
plead  here,  and,  apparently,  there  was  no  failure 
after  the  reinstatement.     It  is  maintained  by  all  the 
cases,  so  far  as  I  have  been  able  to  find,  that  the 
incoutestible  clause  cuts  off  the  defense  of  fraud  or 
falsity  on  the  part  of  the  insured  in  procuring  the 
polic}^  originally  when  the  time  limited  has  run,  and 
it  seems  to  me  that  the  same  principle  must  apply  in 
reference  to  the  reinstated  contract.     The  contract 
is  the  same.     It  contains  the  same  terms  and  con- 
ditions,   including    the     same    incoutestible     [35] 
clause,  which  latter  is,  of  course,  re^dved  with  the  re- 
instatement of  the  contract,  and,  as  the  Court  holds, 
begins  to  run  against  falsity  or  fraud  by  the  insured 
in  inducing  the  new  or  reinstated  contract,  from  the 
date  of  such  reinstatement.    This  also  seems  to  be  up- 
held by  the  Galbraith  Case,  115  Tenn.  471,  which  is 
the  only  case  squarely  on  the  point  which  has  been 
submitted  to  me.    But  upon  principle,  I  can  see   no 
reason  why  it  would  not  apply,  if  this  was  a  new  con- 
tract, on  the  reinstatement, — and  I  do  not  believe  it 
is,  because  the  original  contract  had  never  been  abso- 
lutely abrogated  and  a  nullity.     But  if  it  is  a  new 
contract,  or  a  revived  contract,  it  is  a  new,  or  revived 
contract  with  the  incoutestible  clause  in   it,   and   it 
must  serve  the  same  purpose  in  the  new  or  revived 
contract  that  it  did  serve,  for  falsity  or  fraud,  if  any, 
in  procuring  the  contract  originally.     This  incoutes- 
tible clause,  of  course,  is  a  very  valuable  part  of  the 
contract,  and  is  put  there  by  the  insurance  company 
as  an  inducement  to  men  to  accept  insurance.    They 


vs.  Esta  M.  Snavelij.  39 

have,  by  reason  of  that  clause,  the  assurance  that 
after  their  policy  has  lived  so  long  and  they  have 
kept  up  their  premiums,  if  they  should  die  or  live, 
and  especially  if  they  should  die,  their  beneficiaries 
will  not  be  confronted  with  a  defense   of   fraud  or 
false  statements,  when  their  mouths   are   closed   by 
death.     Hence,  it  furnishes  a  great  inducement  for 
men  to  enter  into  engagements  with  the  insurance 
company.     The  fact  that  the  application  for  rein- 
statement contains  the  condition  that  the  reinstate- 
ment shall  be  null  and  void  and  of  no  effect   if  the 
warranty  and  representations  be  untrue,  is,  as  I  view 
it,  immaterial,  for  it  is  absurd  to  hold  that  the  parties 
intended   that   the     [36]     contract   was   never    of 
force  because  of  falsity  and  fraud,  and  yet  they  pro- 
ceeded to  incorporate  an  incontestible  clause   under 
which,  when  the  time  limit  had  expired,  falsity  and 
fraud  would  be  no  defense.     A  case  somewhat  like 
this  is  Mutual  Reserve   Fund  Life  Association  vs. 
Austin,  142  Fed.  398.     There  it  was  originally  agreed 
between  the  parties  that  the  policy  would  be  of  no 
force  or  effect  unless,  when  it  was  delivered  to  the  in- 
sured, he  was  in  good  health.     But  it  had  in  it  an  in- 
contestible clause  cutting  oif  all  defenses  after  three 
years,  so  far  as  fraud  is   concerned.    And  it   was 
maintained  in  that  case  by  the  insurance   company 
that,  in  view  of  the  agreement  that  the  policy  would 
never  be  in  effect  unless  delivered  when  the  insured 
was  in  good  health, — and  it  was  conceded  that  it  was 
delivered  when  he  was  not  in  good  health, — the  policy 
never  became  a  binding  contract,  for  failure  of  con- 
dition precedent.     I  notice  that  where  that  case   is 
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reported  in  the  L.  R.  A.,  it  is  said  that  is  the  first 
time  the  defense  was  ever  made.  However,  the  Cir- 
cuit Court  of  Appeals  refused  to  consider  that  a  valid 
defense  on  the  part  of  the  insurance  company,  and 
held  that,  under  the  conditions  inserted  by  the  par- 
ties, it  did  become  effective  on  delivery  and  set  in  mo- 
tion the  incontestible  clause,  to  cut  off  all  defenses 
based  upon  fraud  and  falsity  after  a  certain  term. 
Again,  the  Court  views  these  warranties  and  condi- 
tions here  as  nudum  pactum.  Under  the  contract, 
it  was  to  be  reinstated  upon  written  application,  with 
evidence  of  insurability  satisfactory  to  the  company. 
Nothing  further  could  be  exacted  by  the  insurer,  and 
if  the  insurer  did  exact  an}^hing  further,  or  if  the 
insured  voluntarily  furnished  anything  further,  it 
binds  him  and  his  [37]  beneficiaries  not  at  all. 
The  original  contract  relieved  the  insured  of  any  ob- 
ligation to  do  anything  but  to  furnish  satisfactory 
evidence  of  his  insurability.  He  did  furnish  that 
evidence,  and,  of  course,  presumptively,  to  the  satis- 
faction of  the  company,  as  they  acted  upon  it.  But 
he  also  furnished  these  warranties  and  conditions, 
for  violation  or  falsity  of  which  the  reinstatement 
was  to  be  null  and  void.  Being  voluntary  and  with- 
out consideration,  they  cannot  be  availed  of  by  the 
company  as  a  defense  here.  Of  course,  it  will  be  ob- 
served that  if  they  were  binding  and  untrue,  they 
would  serve  to  defeat  reinstatement,  however  hon- 
estly and  in  good  faith  believed  to  be  true  when  made 
by  the  insured.  I  observed  this  morning  that  it  was 
immaterial  whether  they  were  warranties  or  whether 
they  were  not  warranties,  but  mere  representations, 
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for  whether  they  were  honestly  made  and  believed  in 
by  the  insured,  or  whether  they  were  falsely  and 
fraudulently  made  for  the  purpose  of  deceiving  the 
company,  they  were  equally  binding,  and,  if  untrue, 
would  render  the  policy  void.  They  virtually  rise  to 
the  dignity  of  warranties.  With  reference  to  section 
5593  of  the  Revised  Statutes  of  Montana,  I  am  not 
prepared  to  say  it  has  any  application  here.  While 
it  would  apply  to  the  original  contract,  yet  the  orig- 
inal policy  is  supplemented  by  an  application  for  re- 
instatement. And  I  think  the  application  would  be 
admissible  in  spite  of  that  section  of  the  Revised 
Statutes,  if  otherwise  permissible,  and  not  cut  off  by 
virtue  of  the  incontestible  clause.  Since  more  than 
one  year  elapsed  between  the  reinstatement  of  the 
policy — contract — and  death  of  the  insured  before 
any  attack  or  defense  for  fraud  or  falsity  was  made 
thereon  by  the  insurer,  I  am  of  [38]  the  opinion 
such  attack  or  defense  is  cut  oif  and  barred  by  the 
incontestible  clause  in  the  contract.  And  the  objec- 
tion to  the  admission  of  any  evidence  of  falsity  or 
fraud  in  the  application  for  reinstatement  is  sus- 
tained, 

(Exception  noted.) 

[Motion  for  Judgment  on  Pleadings  and  Order 
Denying  Motion.] 

By  Mr.  O'CONNOR.— Now,  if  the  Court  please, 
this  practically  puts  an  end  to  the  case.  The  defend- 
ant moves  the  Court  for  judgment  on  the  pleadings, 
for  the  reason  that  the  plaintiff  is  seeking  to  recover 
wholly  upon  the  policy  as  issued  originally,  and  not 
upon  the  policy  together  with  the  contract  of  rein- 
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statement,  both  of  wliich  constitute  the  plaintiff's 
cause  of  action. 

By  the  COURT.— I  am  inclined  to  look  upon  the 
contract  which,  in  some  of  its  parts,  was  terminated, 
but  which  became  fully  alive  w^hen  it  was  reinstated. 
It  is  my  recollection  that  it  is  the  settled  practice  in 
this  State,  if  there  is  a  departure  in  the  reply  from 
the  complaint,  that  it  must  be  taken  advantage  of  be- 
fore the  trial.     The  motion  will  be  denied. 

(Exception  noted.) 

[Motion  for  a  Directed  Verdict,  etc.,  and  Order 
Denying  Motion  of  Defendant.] 

By  Mr.  GIBSON.— The  plaintiff  at  this  time 
moves  the  Court  to  direct  the  jury  to  find  a  verdict 
for  the  plaintiff,  in  the  amount  of  the  policy,  five 
thousand  dollars,  together  with  interest  thereon  at 
the  rate  of  eight  per  cent  per  annum  from  the  3d 
day  of  July,  1910. 

By  the  COURT. — I  think  it  w^ould  carry  interest 
from  the  time  you  furnished  the  proofs. 

By  Mr.  O'CONNOR. — I  wish  to  make  another  mo- 
tion— 

By  Mr.  GIBSON.— I  will  amend  that  to  make  it— 

By  Mr.  O'CONNOR.— We  ask  the  Court  to  in- 
struct the  jury  [39]  to  return  a  verdict  for  the 
defendant,  for  the  reason  that  the  plaintiff  has 
wholly  failed  to  offer  any  evidence  to  the  effect  that 
proofs  of  death  were  furnished  the  defendant  com- 
pany, as  was  required  by  the  terms  of  the  policy. 

By  the  COURT. — My  recollection  is,  and  I  think 
the  witness,  Mr.  Niles  himself,  testified  to  sending  on 
the  proofs  and  getting  a  written  acknowledgment. 
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What  is  the  elate  of  that  acknowledgment? 

By  Mr.  GIBSON.— September  2d,  1910. 

By  the  COURT.— The  motion  of  the  defendant 
will  be  denied. 

(Exception  noted.) 

[Order  Granting  Motion  to  Direct  Jury  to  Render 
Verdict  for  Plaintiff.] 

By  the  COURT. — The  motion  to  direct  the  jury  to 
render  a  verdict  in  favor  of  the  plaintiff  and  against 
the  defendant  for  five  thousand  dollars,  with  interest 
thereon  from  the  2d  day  of  September,  1910,  at  the 
rate  of  eight  per  cent  per  annum,  is  granted. 

(Whereupon  the  Court  instructed  the  jury  to  find 
a  verdict  for  the  plaintiff  and  against  the  defendant, 
and  such  verdict  was  thereupon  returned  by  the 
jury.) 

To  which  direction  defendant  excepted. 

[Order  Allowing,  etc.,  Bill  of  Exceptions.] 

The  above  and  foregoing  bill  of  exceptions,  which 
contains  all  of  the  evidence  and  testimony  given  upon 
the  trial  of  the  above-entitled  action,  together  with 
the  rulings  of  the  Court  thereon  and  the  exceptions 
taken  to  such  rulings,  and  also  all  other  proceedings 
had  at  the  trial  of  the  within  action,  is  hereby  al- 
lowed, signed,  settled,  approved  and  ordered  by  me 
to  be  filed  and  made  a  part  of  the  record  in  said  cause 
as  defendant 's  bill  of  exceptions  on  motion  for  a  new 
trial  in  the  above-entitled  action.     I  further  certify 
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that  the  same  is  true  and  correct. 

Dated  this  8th  day  of  Aug.,  A.  D.  1912. 

GEO.  M.  BOURQUIN, 
Judge. 
Filed  Aug.  8th,  1912. 

GEO.  W.  SPROULE, 

Clerk.     [40] 


And  thereafter,  on  Nov.  13,  1912,  defendant's  assign- 
ment of  errors  was  duly  filed  herein,  being  in  the 
words  and  figures  following,  to  wit : 

In  the  District  Court  of  the  United  States,  for  the 
District  of  Montana. 

ESTA  M.  SNAVELY, 

Plaintiff, 

vs. 

GREAT  WESTERN  LIFE   INSURANCE  COM- 
PANY, 

Defendant. 

Assignment  of  Errors. 

The  defendant  in  this  action,  in  connection  with  its 
petition  for  writ  of  error,  makes  the  following 
assignment  of  errors,  which  it  avers  occurred  upon 
the  trial  of  the  cause,  namely : 

I. 

The  Court  erred  in  sustaining  the  objections  made 
by  the  plaintiff  to  the  introduction  of  any  evidence  to 
establish  the  allegations  of  fraud  and  fraudulent  rep- 
resentations contained  in  the  answer  as  having  been 
made  in  the  application  for  the  policy  and  the  appli- 
cation for  reinstatement  to  which  ruling  of  the  Court, 
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defendant  duly  excepted. 

TI. 
The  Court  erred  in  denying  the  motion  made  by 
the  defendant  to  instruct  the  jury  to  return  a  verdict 
for  the  defendant. 

III. 
The  Court  erred  in  denying  the  motion  made  by 
the  defendant  for   judgment    on   the    pleadings,  to 
which  ruling  of  the  Court  defendant  duly  excepted. 

IV. 
The  Court  erred  in  sustaining  the  motion  made  by 
the  plaintiff  to  direct  the  jury  to  find  a  verdict  for 
the  plaintiff  in  the  amount  of  the  policy,  namely  Five 
Thousand  ($5,000')  Dollars,  together  with  interest,  to 
which  action  of  the  Court  defendant  duly  excepted. 
[41] 

V. 
The  Court  erred  in  instructing  the  jury  to  find  a 
verdict  for  the  plaintiff  and  against  the  defendant 
for  the  sum  named  in  the  policy,  to  which  action  of 
the  Court  defendant  duly  excepted. 

H.  J.  MILLER, 
Attorney  for  Defendant. 
Due  timely  and  legal  service  of  the  foregoing  and 
a  receipt  of  a  true  copy  is  hereby  acknowledged  this 
12th  day  of  November,  1912. 

E.  M.  NILES, 
FEED  L.  GIBSON, 
Attorneys  for  Plaintiff. 
Filed  Nov.   13,   1912.     Geo.   W.   Sproule,    Clerk. 
[42] 
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And  thereafter,  on  Nov.  13,  1912,  petition  for 
writ  of  error  was  duly  filed  herein,  in  the  words 
and  figures  follo\^dng,  to  wit : 

In  the  District  Court  of  the  United  States,  for  the 

District  of  Montana. 
ESTA  M.  SNAVELY, 

Plaintiff, 
versus 

GREAT  WESTERN  LIFE   INSURANCE   COM- 
PANY, 

Defendant. 

Petition  for  Writ  of  Error. 

The  above-named  defendant,  the  Great  Western 
Life  Insurance  Company,  feeling  itself  aggrieved  by 
the  judgment  of  this  Court  made  and  entered  herein 
on  the  11th  day  of  June,  1912,  in  favor  of  the  plain- 
tiff for  the  sum  of  Fiftj^-seven  hundred  ninety-eight 
80/100  (5798.80)  Dollars  damages,  comes  now  by  H. 
J.  Miller,  its  attorney,  and  petitions  the  said  Court 
foT  a  writ  of  error  to  the  Honorable  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit, 
under  and  according  to  the  laws  of  the  United 
States  in  that  behalf  made  and  provided;  and  also 
asks  that  an  order  be  made  fixing  and  allowing  the 
amount  of  securit}^  which  defendant  shall  give  and 
furnish  upon  said  writ  of  error. 

H.  J.  MILLER, 
Attorne}^  for  Defendant. 

Due  timely  and  legal  service  of  the  foregoing  and 
a  receipt  of  a  true  co^^y  is  hereby  acknowledged  this 
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12tli  day  of  November,  1912. 
Petition  granted. 

E.  M.  NILBS, 
FRED  L.  GIBSON, 
Attorneys  for  Plaintiff. 
GEO.  M.  BOURQUIN, 

Judge. 
Filed  Nov.   13,   1912.     Geo.  W.   Sproule,   Clerk. 
[43] 


And  thereafter,  on  Nov.  14,  1912,  an  order  allowing 
writ  of  error  was  duly  entered  herein,  in  the 
words  and  figures  following,  to  wit : 

In  the  District  Court  of  the  United  States  for  the 
District  of  Montana, 

ESTA  M.  SNAVELY, 

Plaintiff, 
versus 

GREAT  WESTERN  LIFE  INSURANCE  COM- 
PANY, 

Defendant. 

Order  Allowing  Writ  of  Error  and  Fixing  Bond. 

At  a  stated  term,  to  wit,  the  September  term,  1912, 
of  the  District  Court  of  the  United  States  of  Amer- 
ica, in  and  for  the  District  of  Montana,  held  at  the 
courtroom  in  the  city  of  Butte,  Montana,  on  the  14th 
day  of  November,  1912,  upon  motion  of  H.  el.  Miller, 
Esquire,  attorney  for  the  defendant  above  named, 
and  upon  the  filing  of  a  petition  for  a  writ  of  error 
and  the  assignment  of  errors,  it  is  ordered  that  a 
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writ  of  error  be,  and  the  same  is  hereby  allowed  for 
a  review  in  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit,  of  a  judgment  hereto- 
fore entered  in  this  cause. 

The  amount  of  bond  on  said  writ  of  review  be,  and 
the  same  is  hereby,  fixed  in  the  sum  of  Sixty-five 
Hundred  ($6500.00)  Dollars,  which  bond,  when  given 
and  approved,  shall  operate  as  a  supersedeas. 

GEO.  M.  BOURQUIN, 
Judge. 

Filed  and  entered  November  14,  1912.  Geo.  W. 
Sproule,  Clerk.     [44] 


Thereafter,  on  Dec.  2,  1912,  bond  on  writ  of  error 
was  duly  filed  herein,  in  the  words  and  figures 
following,  to  wit : 

In  the  District  Court  of  the  United  States  for  the 
District  of  Montana. 

ESTA  M.  SNAVELY, 

Plaintiff, 
versus 

GREAT  WESTERN  LIFE  INSURANCE   COM- 
PANY, 

Defendant. 

Bond  [on  Writ  of  Error]. 
KNOW  ALL  MEN  BY  THESE  PRESENTS : 

That  we,  the  Great  Western  Life  Insurance  Com- 
pany, as  principal,  and  National  Surety  Company, 
a  corporation,  duly  authorized  to  act  as  a  surety,  are 
held  and  firmly  bound  to  the  above-named  plaintiff, 
in  the  sum  of  Sixty-five  Hundred  ($6500.00)  Dollars, 
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for  the  payment  of  which,  well  and  truly  to  be  made, 
we  bind  ourselves,  jointly  and  severally,  and  each 
of  our  successors  and  assigns,  firmly  by  these  pres- 
ents. 

Sealed  and  dated  this  27th  day  of  November,  1912. 

Whereas,  the  above-named  defendant  has  prose- 
cuted an  appeal  to  the  United  States  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit  to  reverse  the  judg- 
ment rendered  in  the  above-entitled  cause  in  the  said 
above-named  court  on  the  11th  day  of  June,  1912 ; 

Now,  therefore,  the  condition  of  this  obligation  is 
such  that  if  the  above-named  defendant  shall  prose- 
cute the  said  appeal  to  effect  and  answer  all  damages 
and  costs,  if  it  fails  to  make  its  defense  good,  and 
obey  the  orders  of  the  Court  herein  and  pay  this  said 
judgment  herein  in  the  sum  of  $6500.00  in  case  the 
same  is  affirmed,  then  this  obligation  shall  be  void; 
otherwise  the  same  sh>all  be  and  remain  in  full  force 
and  effect. 

NATIONAL  SURETY  COMPANY. 
By  M.  J.  WALSH, 
Its  Attorney  in  Fact. 
By  JAMES  F.  O'CONNOR, 

Attorney  in  Fact. 

Aprvd.— BOURQUIN,  J. 

Dec.  2, 1912. 

FHed  Dec.  2, 1912.    Geo.  W.  Sproule,  Clerk.     [45] 


Thereafter,  on  December  3,  1912,  a  Writ  of  Error 
was  duly  issued  herein,  which  said  Writ  of  Er- 
ror is  hereto  annexed  and  is  in  the  words  and 
figures  following,  to  wit:     [46] 
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The  United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit. 

Writ  of  Error. 

United  States  of  America, 
District  of  Montana, — ss. 

The  President  of  the  United  States  to  the  Honorable 
Judge  of  the  District  Court  of  the  United  States, 
for  the  District  of  Montana,  Greeting : 
Because  in  the  record  and  proceedings,  as  also  in 
the  rendition  of  the  judgment,  of  a  plea  which  is  in 
the  said  District  Court,  before  j^ou,  between  Esta  M. 
Suavely,  Plaintiff,  and  Great  Western  Life  Insur- 
ance Company,  Defendant,  a  manifest  error  hath 
happened,  to  the  great  damage  of  the  said  Great 
Western  Life  Insurance  Company,  defendant,  as  by 
its  complaint  appears,  we  being  willing  that  error, 
if  any  hath  been,  should  be  duly  corrected,  and  full 
and  speedy  justice  done  to  the  party  aforesaid  in  this 
behalf,  do  command  you,  if  judgment  be  therein 
given,  that  then  under  your  seal,  distinctly  and 
openly,  you  send  the  record  and  proceedings  afore- 
said, with  all  things  concerning  the  same,  to  the 
United  States  Circuit  Court  of  Appeals,  for  the 
Ninth  Circuit,  together  with  this  writ,  so  that  you 
have  the  same  at  the  city  of  San  Francisco,  in  said 
Circuit,  on  the  second  day  of  January,  1913,  next, 
in  the  said  Circuit  Court  of  Appeals,  to  be  then  and 
there  held,  that  the  record  and  proceedings  afore- 
said being  inspected,  [47]  the  said  Circuit  Court 
of  Appeals  may  cause  further  to  be  done  therein  to 
correct  that  error  what  of  right,  and  according  to 
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the  laws  and  customs  of  the  United  States,  should 
be  done. 

WITNESS'  The  Honorable  GEO.M.BOURQUIN, 
Judge  of  the  United  States  District  Court,  for  the 
District  of  Montana,  this  3d  day  of  December,  A.  D. 
1912,  and  the  137  year  of  the  Independence  of  the 
United  States  of  America. 

[Seal]  GEO.  W.  SPROULE, 

Clerk  of  the  District  Court  of  the  United  States  for 
the  District  of  Montana. 

Service  of  the  above  and  foregoing  writ  of  error 
is  hereby  acknowledged,  and  copy  thereof  received, 
this  5th  day  of  December,  A.  D.  1912. 

E.  M.  NILES  and 
FRED  L.  GIBSON, 
Attorneys  for  Plaintiff  and  Defendant  in  Error. 
[48] 

Answer  of  Court  to  Writ  of  Error. 

The  answer  of  the  Honorable,  the  District  Judge 
of  the  United  States  for  the  District  of  Montana,  to 
the  foregoing  Writ : 

The  record  and  proceedings  whereof  mention  is 
within  made,  with  all  things  touching  the  same,  I 
certify,  under  the  seal  of  said  District  Court,  to  the 
United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit,  within  mentioned,  at  the  day  and 
place  within  contained,  in  a  certain  schedule  to  this 
writ  annexed,  as  within  I  am  commanded. 

'By  the  Court. 

[Seal]  GEO.  W.  iSPROULE, 

Clerk.     [49] 
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[Endorsed] :  Original.  No.  1041.  In  the  District 
Court  of  the  United  States,  District  of  Montana. 
Esta  M.  Snavely,  Plaintiff,  vs.  Great  Western  Life 
Insurance  Company,  Defendant.  Writ  of  Error, 
Filed  and  entered  Dec.  6th,  1912.  Geo.  W.  Sproule, 
Clerk.     By  C.   R.  Garlow,  Deputy  Clerk.     [50] 


And  thereafter,  on  December  3,  1912,  a  Citation  was 
duly  issued  herein,  which  said  Citation  is  hereto 
annexed,  and  is  in  the  words  and  figures  follow- 
ing, to  wit:     [51] 

Citation  on  Writ  of  Error. 

United  States  of  America, 
District  of  Montana, — ss. 

To  Esta  M.  Snavely,  Greeting : 

YOU  are  hereby  cited  and  admonished  to  be  and 
appear  at  a  session  of  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit,  to  be  holden 
at  the  city  of  San  Francisco,  State  of  California,  on 
the  2d  day  of  January,  1913,  next,  pursuant  to  a  writ 
of  error  filed  in  the  office  of  the  Clerk  of  the  District 
Court  of  the  United  States,  for  the  District  of  Mon- 
tana, wherein  Great  Western  Life  Insurance  Com- 
pany is  plaintiff  in  error,  and  you  are  defendant  in 
error,  to  show  cause,  if  any  there  be,  why  the  judg- 
ment rendered  against  the  said  plaintiff  in  error,  as 
in  the  said  writ  of  error  mentioned,  should  not  be  cor- 
rected and  why  speedy  justice  should  not  be  done  by 
the  parties  in  that  behalf. 

Given  under  my  hand  at  the  city  of  Butte,  in  the 
District  of  Montana,  this  third  day  of  December,  in 
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the  year  of  our  Lord  one  thousand  nine  hundred  and 
twelve. 

GEO.  M.  BOURQUIN, 
U.  S.  District  Judge,  District  of  Montana. 
Service  of  the   above   and   foregoing   citation   is 
hereby  acknowledged,  and  copy  thereof  received,  this 
5th  day  of  December,  A.  D.  1912. 

E.  M.  NILES  and 
FRED  L.  GIBSON, 
Attorneys  for  Plaintiff  and  Defendant  in    Error. 
[52] 

[Endorsed]  :  No.  lOM.  In  the  District  Court  of 
the  United  States,  District  of  Montana.  Esta  M. 
Snavely,  Plaintiff,  vs.  Great  Western  Life  Insurance 
Company,  Defendant.  Citation.  Filed  and  entered 
Dec.  6th,  1912.  Geo.  W.  Sproule,  Clerk.  By  C.  R. 
Garlow,  Deputy  Clerk.     [53] 


And  thereafter,  on  December  9th,  1912,  a  Stipula- 
tion as  to  the  record  and  exhibits  herein  was  filed 
in  said  cause,  being  as  follows,  to  wit :     [54] 

In  the  District  Court  of  the  United  States  for  the 
District  of  Montana. 

ESTA  M.  SNAVELY, 

Plaintiff, 
versus 

GREAT  WESTERN  LIFE  INSURANCE   COM- 
PANY, a  Corporation, 

Defendant. 
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Stipulation  [Concerning  Transcript  of  Record  and 
Original  Exhibits]. 
It  is  hereby  stipulated  by  and  between  the  respec- 
tive parties,  plaintiff  and  defendant  in  the  above- 
entitled  action,  by  and  through  their  attorneys,  that 
all  of  the  papers  used  in  the  above  case  in  connec- 
tion with  the  removal  of  the  same  from  the  State 
courts  to  the  above-entitled  court,  may  be  omitted 
from  the  transcript  on  appeal  to  the  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit. 

It  is  also  further  stipulated  that  all  original  ex- 
hibits* in  the  case  may  be  sent  directly  to  the  said 
United  States  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit,  including  Exhibit  "A,"  which  is  a  copy  of 
the  policy  sued  on  in  the  above-entitled  cause  and 
which  is  set  forth  in  the  complaint  herein  on  file. 

Done  at  Livingston,  Montana,  this  5th  day  of  De- 
cember, 1912. 

E.  M.  NILES, 
FRED  L.  GIBSON, 
Attorneys  for  Plaintiff. 
H.  J.  MILLER, 


Attorneys  for  Defendant. 
Filed  Dec.  9, 1912.     Geo.  W.  Sproule,  Clerk.     [55] 


^Copies  of  all  original  exhibits  appear    in  Bill  of  Exceptions. 


vs.  Esta  M.  Snavehj.  55 

[Certificate  of  Clerk  U.  S.  District  Court  to 
Transcript  of  Record,  etc.] 

United  States  of  America, 
District  of  Montana, — ss. 

I,  Geo.  W.  Sproule,  Clerk  of  the  United  States 
District  Court  for  the  District  of  Montana,  do  hereby 
certify  and  return  to  the  Honorable,  the  United 
States  Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
cuit, that  the  foregoing  volume,  consisting  of  56 
pages',  numbered  consecutively  from  1  to  56,  is  a  true 
and  correct  transcript  of  the  pleadings,  process,  ver- 
dict and  judgment,  and  all  proceedings  had  in  said 
cause,  and  of  the  whole  thereof,  except  those  portions 
omitted  by  stipulation,  as  appears  from  the  original 
files  and  records  of  said  court  in  my  possession  as 
such  Clerk ;  and  I  do  further  certify  and  return  that 
I  have  annexed  to  said  transcript  and  included 
within  said  paging  the  original  writ  of  error  and 
citation  issued  in  said  cause  with  admission  of  ser- 
vice thereof. 

I  further  certify  that  the  costs  of  the  transcript 
of  record  amount  to  the  sum  of  Twenty  and  30/100 
Dollars  ($20.30),  and  have  been  paid  by  the  plaintiff 
in  error. 

In  Witness  Whereof,  I  have  hereunto  set  my  hand 
and  affixed  the  seal  of  said  United  States  District 
Court  for  the  District  of  Montana,  at  Helena,  Mon- 
tana, this  13th  day  of  December,  A.  D.  1912. 

[Seal]  GEO.  W.  SPROULE, 

Clerk.     [56] 
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[Endorsed]:  No.  2231.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  G-reat 
Western  Life  Insurance  Company,  a  Corporation, 
Plaintiff  in  Error,  vs.  Esta  M.  Suavely,  Defendant 
in  Error.  Transcript  of  Record.  Upon  Writ  of 
Error  to  the  United  States  District  Court  of  the  Dis- 
trict of  Montana. 

Received  December  21,  1912. 

F.  D.  MONCXTON, 
Clerk. 
Filed  December  28, 1912. 

F.  D.  MONCKTON, 
Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 
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United  States 

Circuit  Court  of  Appeals 

FOR  THE  NINTH  CIRCUIT 


GREAT  WESTERN  LIFE  INSURANCE  COMPANY, 

a  Corporation, 

Plaintiff  in  Error 
vs. 
ESTA  M.  SNAVELY, 

Defendant  in  Error 


BRIEF  OF  PLAINTIFF  IN  ERROR. 


Statement  of  Case. 

This  is  an  action  brought  by  the  defendant  in  error  against 
plaintiff  in  error  to  recover  the  sum  of  $5,000.00  and  interest 
on  an  Insurance  Policy  issued  by  plaintiff  in  error  on  the  life 
of  one  Arthur  G.  Suavely  who  died  on  the  3rd  day  of  July, 
1910,  and  who  was  the  husband  of  defendant  in  error. 

The  policy  was  issued  on  the  27th  day  of  December,  1907. 
and  lapsed  and  became  null  and  void  on  the  27th  day  of  Janu- 
ary, 1909,  by  reason  of  the  Insured  failing  to  pay  the  premiums 
as  they  became  due  under  the  terms  of  the  policy  (Tr.  page  12). 
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On  the  24th  day  of  February,  1909,  the  Insured  made  applica- 
tion in  writing  to  the  Insurer  (plaintiff  in  error)  to  renew  the 
policy  (Tr.  page  8).  That,  among  other  things,  the  reinstate- 
ment contract  provided  as  follows :     "That  I  am  in  good  health 

and  free  from  every  ailment  and  complaint 

That  I  have  not  had  any  injury,  sickness  or  ailment  of  any  kind 
and  that  I  have  not  consulted  or  been  prescribed  for  by  any 
doctor  or  received  any  medical  treatment  since  the  date  of  my 
original  application  on  which  said  policy  was  issued,  except  as 
here  stated.  'Operation  Appendicitis,  Sept.  1st,  1908.  Off 
duty  two  weeks,  entirely  recovered,'  and  I  hereby  renew  the 
statements  and  agreements  contained  in  said  original  application 
and  expressly  agree  that  if  any  answer  or  statement  made  or 
contained  herein  be  untrue  in  any  respect,  then  said  policy  is 
and  shall  continue  to  be  absolutely  null  and  void,  and  the  rein- 
statement thereof  inoperative  and  of  no  effect.  Said  policy 
shall  not  be  revised  until  the  certificate  and  revival  contract  be 
approved  by  this  Company." 

Insured  paid  all  premiums  due  under  the  terms  of  policy  and 
contract  of  reinstatement. 

Insurer,  plaintiff  in  error,  is  resisting  payment  of  the  policy 
upon  the  ground  that  the  statements  made  by  Insured  in  appli- 
cation for  reinstatement  in  regard  to  his  being  in  good  healt!i 
and  not  having  any  sickness  or  ailment  of  any  kind  were  false 
and  untrue;  and  that  at  that  time  he  was  suffering  from  a  dis- 
ease from  which  he  died,  and  that  said  statements  were  fraudu- 
lently made  by  the  Insured,  knowing  them  to  be  false  and  untrue 
and  for  the  purpose  of  securing  a  revival  of  the  policy. 

These  fraudulent  representations  on  the  part  of  the  Insured 
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are  set  forth  in  Insurer's  answer  as  an  affirmative  defense  (Tr. 
pages  6-11). 

Defendant  in  error  who  is  beneficiary  under  the  policy  insists 
that,  as  the  policy  contains  a  provision  to  the  effect  that  it  is 
incontestible  after  one  year  from  the  date  of  issuance,  and  as  it 
was  in  effect  for  a  period  of  one  year  or  more  before  it  lapsed 
for  failure  to  pay  the  premiums,  and  as  it  was  in  effect  for  a 
period  of  one  year  or  more  after  reinstatement  before  Insured 
died,  the  Insurer,  plaintiff  in  error,  even  though  the  Insured 
fraudulently  represented  the  condition  of  his  health  in  the  ap- 
plication for  reinstatement,  knowing  his  representations  to  be 
untrue,  cannot  now  avail  itself  of  such  defense  in  the  face  of  the 
incontestibility  clause.     Supra. 

A  Demurrer  was  filed  by  the  defendant  in  error  to  that  por- 
tion of  the  answer  containing  the  defense  above  outlined  and  it 
was  by  the  Honorable  Carl  Rasch,  overruled.  A  reply  was 
thereafter  filed  by  defendant  in  error  denying  the  defense  of 
fraud.  Thereafter  the  cause  was  tried  before  the  Honorable 
George  Bourquin,  sitting  with  a  jury.  After  defendant  in  er- 
ror rested  and  the  plaintiff  in  error  commenced  to  offer  its  proof 
in  support  of  the  allegations  of  the  answer,  the  defendant  in 
error  interposed  an  objection  to  the  introduction  of  any  evi- 
dence to  prove  the  allegations  of  fraud  in  the  answer  and  the 
same  was  sustained,  to  which  ruling  of  the  court  an  exception 
was  taken  (Tr.  pages  35-41). 

Thereupon  the  court  on  motion  directed  a  verdict  in  favor  of 
the  defendant  in  error,  to  which  action  of  the  court  plaintiff  in 
error  duly  excepted  (Tr.  page  43). 
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ASSIGNMENT  OF  ERROR. 

The  court  erred  in  sustaining  the  objection  made  by  the  de- 
fendant in  error  to  the  introduction  of  any  evidence  to  estab- 
lish the  allegations  of  fraud  and  fraudulent  representations  con- 
tained in  the  answer  as  having  been  made  in  the  application  for 
the  policy  and  the  application  for  reinstatement  (Tr.  pages 
35-43). 


ARGUMENT. 

The  argument  used  by  the  plaintiff  in  error  in  discussing  this 
assignment  of  error  is  applicable  to  the  error  complained  of 
where  the  court  directed  the  jury  to  return  a  verdict  for  the 
defendant  in  error,  as  the  motion  for  the  directed  verdict  was 
sustained  upon  the  same  ground  that  moved  the  court  to  sustain 
the  objection  to  the  introduction  of  evidence  to  prove  fraud,  etc. 

As  a  preface  of  what  is  to  follow,  will  say  that  we  are  unable 
to  find  a  decision  of  any  court  construing  an  application  for 
reinstatement  in  an  Insurance  Company  which  contained  the 
representations  and  agreements  and  warranties  contained  in  the 
application  in  question. 

In  the  application  for  reinstatement,  you  will  observe  that  tiie 
Insured  agreed  as  follows :  "That  I  have  not  had  any  injury, 
sickness,  ailment  of  any  kind  and  that  I  have  not  consulted 
or  been  prescribed  for  by  any  physician  or  received  any  medi- 
cal treatment  since  the  date  of  my  original  application  on  which 
said  policy  was  issued,  except  as  here  stated,  ^Operation  for  ap- 
pendicitis, Sept.  1st,  1908,  off  duty  two  weeks,  entirely  recoj^- 
ered,*  and  I  hereby  renew  the  statements  and  agreements  con 
tained  in  said  original  application  and  expressly  agree  that  if 
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any  answer  or  statement  contained  herein  is  modified  in  this 
contract  or  if  any  statement  contained  herein  he  untrue  vn  any 
respect,  then  said  policy  is  and  shall  continue  to  he  absolutely 
null  and  void  and  reinstatement  thereof  inoperative  and  of  no 
effect." 

We  contend  first  that  the  Insured  made  representations  as  to 
the  condition  of  his  health  that  amounted  to  warranties ;  then 
he  expressly  said  that  if  any  of  those  representations  or  warran- 
ties were  untrue  in  any  respect  that  the  policy  should  continue 
to  be  null  and  void  and  reinstatement  thereof  inoperative  and 
of  no  effect.  He  not  only  expressly  made  this  statement  but  h^ 
expressly  agreed  that  the  policy  was  to  remain  null  and  void 
and  be  inoperative  and  of  no  effect  in  the  event  that  there  was 
any  one  of  the  representations  aforesaid  untrue. 

For  the  purpose  of  this  argument,  the  position  of  the  plain- 
tiff in  error  in  regard  to  the  falsity  of  the  representations  must 
be  taken  as  true.  As  heretofore  stated,  we  have  been  unable  to 
find  a  decision  of  the  court  construing  a  like  contract  of  rein- 
statement, but  if  agreements  are  to  be  observed  and  to  be  given 
any  sanctity  by  the  courts,  it  seems  that  this  court  ought  to 
take  the  Insured  at  his  word  and  not  make  any  better  contract 
for  him  than  he  himself  did. 

The  following  cases  referred  to  touch  upon  the  case  and  in  a 
measure  are  authority  for  the  position  taken  by  the  plaintiff  in 
error : 

Sweeney  vs.  Life  Insurance  Co.  38  L.  R.  R.  297. 
Filling  vs.  Pope,  115  U.  S.  213. 
Northington  vs.  Wright,  115  U.  S.  188. 

The  effect  of  a  stipulation   amounting  to  a  warranty  is   to 
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render  the  accuracy  of  the  state  of  facts  alleged  in  it  a  condi- 
tion precedent  of  the  Insurer's  responsibility  and  it  becomes 
bound  only  "if"  and  "in  the  event  that"  they  are  literally  as 
the  assured  had  represented  them  to  be. 

Angcll  on  Life  and  Fire  Ins.  Co.,  Sec.  307. 

The  Supreme  Court  of  Texas  in  the  case  of  Ash  vs.  Life  Ins. 
Co.  26  Texas,  Civil  Appeal  502,  which  is  probably  quoted  move 
by  the  courts  generally  in  the  United  States  touching  upon 
matters  such  as  are  involved  herein,  holds  that  the  falsity  of 
such  representations  or  warranties  renders  the  renewal  contratt 
invalid.  Some  courts  have  seemingly  held  that  the  renewal  con- 
tract together  with  the  policy  constituted  the  old  original  con- 
tract between  the  parties,  but  this  view  is  not  upheld  by  tho 
courts  generally. 

The  reinstatement  application  constitutes  a  new  contract  and 

to  it  the  court  mus  tlook  to  see  what  the  parties  agreed  to. 

Pacific  Mutual  Life  Ins.   Co.  vs.  Galbraith,  91   S.  W. 
204. 

Welsh  vs.  Union  Life  Ins.  Co.  78  N.  W.  583  holds  that  in  the 
face  of  an  incontestibility  clause,  that  fraud  vitiates  and  de- 
stroys every  contract  into  which  it  enters. 

Many  courts  have  held  that  a  contract,  wherein  fraud  is 
waived  as  a  defense,  is  void  as  against  public  policy. 

Reagan  vs.  Life  Ins.  Co.  2  L.  R.  A.  (N.  S.)  821. 

These  cases,  while  not  construing  a  contract  such  as  is  under 
consideration  in  this  case,  will  aid  the  court  somewhat  in  reach- 
ing its  conclusion. 

We  respectfully  submit  that  the  objection  to  the  introduction 
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of  such  evidence  should  have  been  overruled  and  that  the  court 
erred  in  sustaining  such  objections  and  likewise  erred  in  direct- 
ing a  verdict  in  favor  of  the  defendant  in  error. 
Respectfully  submitted, 

H.  J.  MILLER  AND 
Section    ^'OJd  JAMES   F.   O'CONNOR. 

Attorneys  for  Plaintiff  in  Error. 


Due  legal  and  timely  service  of  the  foregoing  brief,  and  a  re- 
ceipt of  a  true  copy  thereof  is  hereby  acknowledged  this 
day  of  February,  1913. 


IN  THE 

United  States 

Circuit  Court  of  Appeals 

FOR  THE  NINTH  CIRCUIT 


GREAT  WESTERN  LIFE  INSURANCE  \ 
COIMPANY,  a  Corporation, 

Plaintiff  in  Error, 


No.  2231. 

vs. 


ESTA  M.  SNAVELY, 

Defendant  in  Error 


BRIEF  OF  DEFENDANT  IN  ERROR. 


Tlic  statement  of  the   case  by  the  plaintiff  in  error  in  the 
brief  is  substantially  correct. 


ARGUMENT. 

The  plaintiff  in  error  contends  that  the  re-instatement  of  the 
policy  constituted  a  new  contract,  based  on  the  terms  of  the  ap- 
plication for  re-instatement  and  that  as  the  statements  in  the 
application  were  alleged  to  be  false  the  policy  was  not  revived. 


/ 
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'J'lie  (Ic'fVii(!;mt  in  error  coiitciuls  that  tlie  policy,  altliougli  it 
had  lapsed  by  failure  to  pay  premiums,  was  never  entirely  null 
and  abrogated,  but  that  by  its  terms  it  could  be  revived  by  the 
insured  and  in  fact  was  revived ;  and  secondly  that  if  the  policy 
v.as  so  revived,  more  than  one  year  elapsed  before  the  death  Ox'^ 
the  insured,  and  hence  by  the  terms  of  the  policy  it  is  incon- 
testable. Upon  ;i  careful  investigation  of  the  authorities  cited 
by  the  counsel  we  find  no  real  basis  for  the  contention  of  the 
plaintiff  in  error,  and  the  cases  cited  we  submit  are  not  in  point 
and  do  not,, either  by  inference  or  analogy,  support  its  conten- 
tion in  the  case  at  bar. 

As  to  the  first  contention  of  the  defendant  in  error  that  the 
policy  was  revived,  it  has  been  held  that  a  condition  of  a  policy 
of  life  insurance  that  the  polic^^  shall  be  void  if  premiums  are 
not  paid  when  due,  means  only  that  the  policy  shall  be  voidable 
a.nd  the  breach  may  be  waived. 

Grigsby  vs.  Russell,  222  U.  S.  Sup.  Ct.  Hep.  p.  149. 

If  under  the  contract  it  was  to  be  re-instated  upon  written 
application  with  evidence  of  insurability,  satisfactory  to  the 
company,  we  submit  that  nothing  further  could  be  demanded 
by  the  insurer,  and  if  the  insurer  did  demand  anything  further 
of  the  insured  or  if  the  insured  voluntarily  furnished  anything 
more,  it  would  not  bind  liim. 

"Under  a  provision  in  the  policy  the  insured  may  be  en- 
titled, on  such  conditions  as  are  imposed  therein,  to  a 
restoraticm  of  the  policy,  which  after  such  restoration  con- 
tinues to  be  the  contract  of  the  parties  as  before." 

25  C\c.  847. 
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Goodwin  vs.  Provident  Sav.  Life  Assiirnnce  Asso.  97 
la.,  g26. 

G6  X.  W.  157. 

Tlie  {Jolicy  provides,  "That  in  case  of  default  in  the  payment 
of  any  premium  or  interest,  the  company  will  re-instate  the  con- 
tract at  any  time,  if  not  previously  surrendered  for  its  cash 
value,  upon  application  by  the  insured  to  the  company  at  Its 
home  office,  with  evidence  of  insurability  satisfactory  to  the 
coinpan}^  and  the  payment  of  all  premiums  that  would  have 
been  paid  if  no  default  had  been  made." 

In  the  application  for  re-instatement,  which  the  company  de- 
manded of  the  insured,  certain  conditions  were  imposed  whicii 
were  not  authorized  by  the  terms  of  the  policy,  and  the  insured 
was  compelled  to  subscribe  to  certain  conditions  therein  whicli 
should  not  have  been  required  of  him.  It  is  a  well  settled  prin- 
ciple that  such  conditions  are  not  valid  and  binding. 

25  Cyc.  p.  849. 

Coburn  vs.  Life  Indemnity  Co.,  55  N.  W.  373. 

Mutual  Life  Ins.  Co.,  vs.  French,  27  Am.  Rep.  p.  443. 

In  the  case  of  the  Pacific  Mutual  Life  Insurance  Company  vs. 
Galbraith  cited  by  counsel  for  the  plaintiff  in  error,  it  seems  to 
be  there  held  that  a  re-instatement  creates  a  new  contract,  that 
is  a  new  assurance,  though  under  the  former  policy,  but  it  i>^ 
observed  that  the  coui't  there  holds, 

"That  if  this  be  its  nature,  then  it  must  operate  in  the 
future  from  the  date  of  its   re-instatement,  and  whatever 


iui_nlit  he  its  orig'inal  date  or  howsoever  long  it  may  liav.- 
run,  yet  it  wouhl  seem  by  the  force  of  nece.s.sary  logic  to 
follow  that  the  incontestable  clause  would  begin  its  new 
life  with  the  date  of  the  new  contract." 

It  will  further  be  noticed  that  in  the  Galbraith  case  the  pe- 
riod of  time  specified  in  the  incontestable  clause  had  not  elapsed 
anil  the  court  held  that  evidence  should  have  been  admitted  as 
to  representations  made  in  the  application  for  re-instatement. 
But  we  submit  that  in  the  case  just  cited  the  (juestion  of 
whether  the  application  for  re-instatement  contained  demands 
not  authorized  by  the  policy  does  not  appear  and  was  not  con- 
sidered by  the  court,  nor  does  it  appear  that  the  statements 
made  in  the  application  for  re-instateinent  were  any  different 
from  those  made  in  the  original  application  and  it  may  be  heiv 
assumed  that  those  questions  were  not  before  the  court,  and  the 
rule  laid  down  by  the  court  in  the  Galbraith  case  precludes  the 
plaintiff  in  error  in  this  case  from  contesting  the  payment  of  the 
policy  upon  any  grounds  whatever. 

In  the  case  of  the  Mutual  Reserve  Fund  Life  Association  vs. 
Austin,  IS  C  C.  A.  page  "198,  we  have  a  case  which  is  in  point 
and  which  we  submit  is  in  support  of  our  position  in  the  case  at 
bar.  The  contention  of  the  company  in  that  case  was  that  the 
incontestable  clause  dirl  not  apply  because  the  insurance  policy 
was  never  in  force,  by  reason  of  false  representations  made  in 
the  application.  The  policy  in  that  case  contains  these  provi- 
sions, to-wit:  "If  this  policy  of  insurance  shall  have  been  in 
continuous  force  for  three  years  from  its  date,  it  shall  there- 
after be  incontestable,  except  for  non-payment  of  premiums  as 
herein  })rovi(led,  or  for  mis-statement  of  the  age  of  the  member 


in  tlio  application  therefor,  subject  to  tlie  provision  hereof." 

A  furtiier  provision  in  the  policy  is,  '"This  contract  shall  not 
take  effect  until  this  policy  is  delivered  to  the  member  in  person, 
during  his  life  time  and  while  in  good  health,  nor  until  the  first 
payment  is  paid  in  cash  while  said  member  is  also  in  good 
health." 

The  court  states  as  follows: 

"It  is  established  as  a  fact  that  Austin  was  not  in  good 
health,  within  the  meaning  of  the  application  for  policy, 
either  when  the  applications  were  made  or  when  the  policies 
Avere  delivered,  or  when  the  first  premiums  were  paid.  It 
is  further  established  that  the  policies  were  delivered  to 
Austin  on  April  14,  1897,  that  he  paid  the  first  payment 
and  all  premiums  as  stipulated  in  each  policy  until  his 
death,  October  5,  1902.  The  company  does  not  rely  on 
false  or  fraudulent  representations  and  disavows  any  in- 
tention to  avoid  its  policies  for  breach  of  warranties.  The 
contention  was  that  the  good  health  of  the  applicant  was 
a  condition  precedent  and  that  no  contractual  relation 
therefor  ever  existed  between  the  applicant  and  defendant 
below." 

However,  the  Circuit  Court  of  Appeals  refused  to  consider 
that  as  a  valid  defense  on  the  part  of  the  insurance  company 
and  held  that  under  the  conditions  inserted  by  the  parties  it  be- 
came effective  on  delivery  and  set  in  motion  the  incontestable 
clause,  so  as  to  cut  oft'  all  defenses  based  on  fraud  and  falsity 
after  the  period  in  which,  by  the  terms  of  the  policy,  the  same 
was  contestable. 

In  the  case  of  Carpenter  vs.  Providence  Washington  Insur- 


ixncv  Co.,  IG  refers,  page  -1<95,  Mr.  Justice  Story  s.'iid  : 

'*It  is  not  true,  th;it  because  n  policy  is  procured  by  mis- 
representation of"  material  facts,  it  is,  therefore,  to  '"e 
treated  in  the  sense  of  the  law  as  utterly  void  ab  initio.  It 
_  is  only  voidable  and  may  be  avoided  by  the  underwriters 
upon  due  proof  of  the  facts,  but  until  so  avoided,  it  must 
be  treated  for  all  practical  purposes  as  a  subsisting  pol- 
icy." 

It  has  been  held,  ''That  where  a  polic}'  of  life  insurance, 
as  well  as  the  application  therefor,  stipulates  that  after  the 
application  was  approved  and  the  policy  issued,  it  should 
be  in  force  from  the  date  of  the  application,  a  further  pro- 
vision in  the  application  that  the  contract  of  insurance 
should  not  take  effect  until  the  payment  of  the  first  pre- 
miums, by  the  applicant  during  his  continuance  in  good 
health,  was  only  a  provisional  agreement,  authorizing  the 
insurer  to  withhold  the  policy  until  such  payment  in  good 
health,  and  that  an  actual  delivery  of  the  policy  by  the 
company  would  estop  it  in  the  absence  of  fraud  from  as- 
serting an  avoidance  of  its  contract,  by  reason  either  of  the 
assumed  ill  health,  or  the  non-payment  of  the  premium  ; 
such  stipulations  having  been  asserted  in  the  applicaticjn 
as  conditions  to  excuse  the  insurer  from  delivery  of  the 
policy,  could  not  serve  as  grounds  for  invalidating  the 
policy  after  delivery." 

Grier  vs.  Mutual  I/ife  Insurance  Co.,  44  S.  K.  page  28. 

'^rhe  policy  in  the  case  at  bar  contains  a  clause  as  follows: 
"This  contract  is  incontestable  after  one  year  from  date  of 
i.ssue." 

A  clause  now  often  inserted   in  policies,  that  after  being 
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in  force  a  specified  time  they  shall  not  be  dsputed  or  con- 
tested, precludes  any  defense  after  the  stipulated  period, 
on  account  of  false  statements  which  were  warranted  to  he 
true,  even  though  they  were  made  fraudulently. 

25  C'yc.  page  872.     Cases  cited. 

4<  Am.  and  Eng.  Annotated,  page  364<  and  notes. 

The  view  taken  by  the  court  as  to  such  a  clause  is  that  it 
merely  operates  as  a  short  statute  of  limitations  in  favor 
of  the  insured  and  says  within  what  time  the  falsity  of  the 
policy  shall  be  contested,  if  at  all. 

Mass.    Benevolent   Life   Asso.   vs.     Robinson,     lOl     Gsi. 
p.  256. 

Wright  vs.  Mutual  Benefit  Life  Asso.,  118  N.  Y.  p.  237. 

13  Am.  and  Eng.  Annotated  Cases,  page  305. 

Kansas  Mutual  Life  Insurance  Co.,  vs.  Whitehead,  123 
Kan. 

Where  a  life  insurance  policy  contains  a  provision  that  h 
shall  be  incontestable  after  two  years,  such  provision  applies  to 
representations  required  and  made  in  a  certificate  of  i-e-instate- 
ment  after  a  lapse  for  non-payment  of  an  assessment,  and  after 
two  years  the  company  is  barred  from  contesting  the  policy  on 
the  ground  that  the  statements  contained  in  the  re-instatement 
certificate  are  untrue. 

Teeter  vs.  U.  S.  Life  Ins.  Asso.,  54  N.  E.  p.  72. 

Pacific  Mutual  Life  Ins.  Co.,  vs.  Galbraith,  112  Am.  S. 
R.  p.  862. 

Wright  vs.  Asso.  118  N.  Y.  p.  237. 
23  N.  E.  p.  186. 


In  the  case  of  Tector  vs.  Insurance  Co.,  above  cited,  we  liave 
a  case  wliich  is  practically  identical  with  the  one  at  bar  and 
possessing  the  same  principle  involved  in  this  case,  and  in  that 
case  the  court  said: 

"That  it  seems  to  us  after  an  examination  of  the  con- 
tract that  the  defendant  had  two  years  after  the  re-instate- 
mcnt  within  which  to  investigate  the  condition  of  Teeters' 
health  at  the  time  of  making  the  re-instatement  certificate, 
and  that  after  that  time  the  policy  became  again  indispn^'- 
able." 

The  logic  and  soundness  of  that  holding  cannot  be  questionerl 
and  is  in  keeping  with  all  of  the  authorities  on  the  question,  and 
is  controlling  in  the  case  at  bar. 

The  plaintiff  in  error  states  in  his  brief  (page  5)  that  "this 
court  ought  to  take  the  insured  at  his  word  and  not  make  anv 
better  contract  for  him  than  he  himself  did."  Of  course,  the 
court  does  not  make  contracts.  In  this  case  the  court  is  called, 
upon  to  construe  a  contract  which  contains  this  clause:  "This 
contract  is  incontestable  after  one  year  from  date  of  issue." 
The  contract  in  which  the  clause  is  found  and  which  the  coui't 
is  called  upon  to  construe  is  a  contract  of  life  insurance;  the 
clause  was  placed  in  the  contract  by  the  insurer  to  induce  the 
assured  to  take  out  insurance  and  to  give  to  the  assured  an  as- 
surance that  after  the  policy  had  been  issued  one  year,  and  if 
the  premiums  were  paid  and  the  insured  should  die,  his  benefi- 
ciar}'  would  not  be  met  b}^  a  defense  of  fraud  or  misrepresenta- 
tions in  obtaining  the  insurance.  This  clause  cuts  off  defenses 
based  on  alleged  fraudulent  representations  in  obtaining  either 
the  policy  originally  or  its  re-instatement. 
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Auoilicr  jxiint  tli.-d  was  iii'O'ed  uj)()ii  the  argument  of  the  ob- 
jection made  hy  the  defeiuhiiit  in  error  to  the  afhnission  of  evi- 
dence to  show  fraiul  or  fraiuhdent  representations  in  the  ob- 
taining of  the  contract  or  its  re-instatenicnt  was  tliat  the  al- 
leged fraudulent  representations  were  contained  in  an  applica- 
tion foi'  insurance  or  in  an  application  for  re-instatenient  and 
were  not  made  a  part  of  or  contained  in  the  policy,  the  policy 
having"  been  delivered  in  the  state  of  Montana  after  Jan.  1st, 
1908,  and  that  under  section  550r3  of  the  Revised  codes  of  the 
state  of  Montana  of  1907,  such  application  or  statements  made 
In  it  could  not  be  received  in  evidence.  That  section  of  the 
Statutes  of  jNIont.  reads  as  follows: 

"Sec.  5593.  Every  policy  of  insurance  issued  or  deliv- 
ered within  this  state  on  or  after  the  first  day  of  Jan., 
1908,  by  any  life  insurance  corporation  doing  business  in 
the  state  shall  contain  the  entire  contract  between  the  par- 
ties." 

This  statute  was  evidently  intended  for  the  purpose  of  pre- 
venting an  insurer  from  contesting  the  payment  of  insurance  on 
grounds  of  alleged  falsity  of  statements  made  in  the  applica- 
tion unless  such  application  is  set  forth  in  the  policy  and  made 
a  part  thereof. 

This  is  pursuant  to  a  wise  and  proper  pubic  policy.  But  the 
policy  of  insurance  in  this  case  by  its  own  terms  goes  farther 
than  the  statute  requires  and  the  insurer  promises  that  it  shall 
not  contest  payment  of  the  policy  after  one  year  from  its  date 
issue,  if  the  insured  shall  pay  the  premiums  as  provided  in  the 
policy. 
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'J'liis  is  tlu'  clc.'ir  nnd  pl.iiii  meaning  of  the  lanf^viagc  used. 
'r\w  clause  contains  no  exceptions.  ""JMie  courts  wherever  incon- 
testable clauses  have  been  construed  by  thcni  in  policies  of  in- 
surance have  given  the  clause  the  meaning  and  application  con- 
tended for  by  defendant  in  error  in  this  case,  and  in  truth  the 
language  of  the  clause  is  so  clear  and  free  from  ambiguity  thai: 
there  is  no  room  for  construction,  and  none  can  be  given  the 
clause,  other  than  the  plain  meaning  of  the  words  used.  The 
plaintiff  in  error  has  failed  to  cite  any  authority  in  point  as  an 
examination  of  the  cases  cited  will  show,  and  in  fact  counsel  vir- 
tually admits  it  in  their  brief. 

We  sunuuarize  as  follows  :  It  is  admitted  by  the  pleadings 
and  by  the  policy  in  evidence  that  the  policy  would  be  forfeited 
for  the  non-payment  of  premiums  and  that  it  would  again  L>o 
re-instated  upon  the  written  application  of  the  insured  with  sat- 
isfactory evidence  of  his  insurability ;  that  the  policy  did  lapse 
for  non-payment  of  premiums  and  that  the  insurance  company 
did  re-instate  the  policy  and  did  accept  the  evidence  that  the  in- 
sured offered  as  to  his  insurability. 

There  is  no  dispute  but  what  the  incontestable  clause  in  a 
policy  of  insurance  is  valid  and  binding  on  the  insurance  com- 
pany. The  plaintiff  in  error  claims  that  the  incontestable 
clause  in  the  case  at  bar  does  not  take  effect  by  reason  of  the 
fact  that  the  representations  made  by  the  assured,  in  his  appli- 
cation for  reinstatement,  are  alleged  to  be  false  and  fraudulent, 
but  the  plaintiff'  in  error  cited  no  authority,  nor  presents  any 
logical  argument  in  its  support,  whereas  the  case  of  INIutual  Re- 
serve Fund  Association  vs.  Austin,  above  cited,  holds  absolutely 
to  the  contrary,  and  the  logic  and  soundness  of  the  reasoning  of 


tlie  court  in  Hint  case,  we  .submit  cannot  be  (luestionecb 

Wq  submit  that  the  policy,  tJiough  it  had  hxpsed  for  non-pay- 
ment, was  never  entirely  abrogated  and  void.  It,  by  its  very 
terms,  retained  life  and  the  insured,  by  virtue  of  the  contract 
itself,  had  some  rights  under  it,  and  one  of  tlie  rights  which  the 
assured  had  was  to  have  the  policy  reinstated  b}^  P'"y''^S  ^'P  ^^^^ 
premiums  and  satisfying  the  company  of  his  insurability.  The 
insura.nce  company  did  not  and  by  virtue  of  the  terms  of  the 
policy  could  not  make  any  other  terms  with  the  insured  only  in 
accord  Vt'ith  the  terms  of  the  policy.  If  th.e  policy  is  re-instated, 
and  this  is  admitted,  then. we  have  the  same  policy  and  tlie  same 
contract  we  had  before,  no  more  and  no  less,  and  the  only 
contract  that  has  ever  been  between  the  parties  was  the  original 
policy. 

The  plaintijf  in  error  does  not  question  the  validity  of  the 
policy  or  of  the  incontestable  clause  up  to  the  time  the  applica- 
tion v.as  made  for  re-instatement,  but  now  contends  that  the 
terms  of  the  original  contract  are  to  be  considered  and  inter- 
preted by  what  the  application  for  re-instatement  sets  forth, 
although  the  company  compelled  the  insured  to  furnish  more 
than  the  original  policy  called  for  as  grounds  for  re-instate- 
ment. 

We  submit  that  everything  contained  in  the  application  for 
re-instatement,  further  than  what  was  necessary  to  state,  as  to 
the  insurability  of  the  insured,  was  given  without  any  consider- 
ation passing  to  the  assured  and  was  not  v/arranted  or  called 
for  by  the  original  contract,  and  hence  is  as  the  lower  court 
stated,  simply  nudum  pactum. 

The  p];iintiff  in  error  doesn't  hope  to  prevail  in  this  case  un- 
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less  it"  can  establish  the  validity  an<l  competency  of  that  part  of 
the  application  for  rc-instatement,  not  directly  authorized  by 
the  policy,  and  the  insurance  company  would  have  this  court 
take  the  positon  that  plaintiff  in  error  had  the  right  to  make 
any  demands  and  insist  on  any  exactions  from  the  assured  whicii 
it  saw  fit  to  impose,  in  order  to  re-instate  the  policy,  and  if  this 
reasoning  is  sound  the  company  could  as  well  have  demanded 
that  the  insured  waive  his  right  under  the  incontestable  clause, 
or  it  could  have  gone  farther  and  demanded  a  higher  premium 
or  made  him  terms  less  advantageous  than  the  policy  allowed. 
We  contend  that  this  argument  is  not  sound,  that  the  policy  and 
the  conditions  therein  stated  are  to  control,  and  we  have  a  right 
to  assume  that  the  assured  considered  the  contract,  the  incon- 
testable clause  and  the  terms  for  re-instatement  when  he  took 
out  the  polic}'  and  the  assured  has  a  right  to  depend  upon  the 
insurance  company  to  carry  out  its  terms  of  the  contract. 

It  stands  admitted  that  the  assured  has  fulh'^  complied  with 
his  part  of  the  agreement;  the  company  has  failed  to  carry  out 
their  terms  of  the  agreement  when  they  demanded  more  than  was 
their  right  to  receive  from  the  assured  before  they  would  re-in- 
state the  policy,  and  we  submit  that  what  they  demanded  be- 
yond what  was  their  right  to  demand,  is  not  binding  on  the  as- 
sured, is  without  consideration,  and  ought  not  to  be  considereil 
for  any  purpose  whatever.  It  appears  to  us  that  no  new  con- 
tract was  ever  made,  that  the  old  contract,  which  had  lapsed, 
was  simply  revived,  and  if  that  reasoning  be  true,  then  we  can- 
not get  away  from  the  fact  that  the  incontestable  clause  pro- 
eludes  the  plaintiff  in  error  from  making  any  defense  whatever. 

If,  upon  the  other  hand,  it  may  be  considered  as  a  new  con- 
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Iracl:  having  been  nuuie,  which  would  consist  of  the  old  policy 
nnd  the  application  for  rc-instatement,  do  we  not  still  have  the 
incontestable  clause  which  would  preclude  the  company  from 
any  defense  on  any  grounds  after  the  period  of  incontestability 
had  elapsed,  since  the  formation  of  the  new  contract?  Could 
any  line  of  reasoning  prove  that  there  could  be  any  difference  in 
the  statements  made  by  the  assured  when  he  first  took  out  the 
policy,  or  in  the  statements  he  made  when  the  policy  was  re- 
vived so  far  as  the  effect  in  tlie  application  of  the  incontestable 
clause  is  concerned?  And  hence  we  submit  that  whether  the 
court  may  look  at  this  policy  of  insurance  in  the  case  at  bar, 
either  as  an  old  contract  revived  and  re-instated,  or  wdiether  it 
is  a  new  contract,  the  terms  of  which  are  taken  from  the  old  con- 
tract, it  is  entirely  immaterial,  as  the  rights  of  the  assured  and 
the  liabilities  of  the  insurer  are  in  either  case  identical  under  the 
terms  of  this  policy. 

It  appears  to  us  conclusively  that,  inasmuch  as  the  policj 
was  reinstated  and  revived,  the  insurer  being  satisfied  with  the 
insurability  of  the  insured  and  accepting  his  premiums  in  fuil 
payment,  and  the  period  of  incontestability  having  run,  that 
the  plaintiff  in  error  is  now  estopped  from  questioning  its  own 
contract,  the  terms  of  which  the  insured  accepted  in  taking  out 
the  policy. 

We  respectfully  submit  that  the  judgment  appealed  from 
should  be  affirmed. 

E.  M.  NILES, 
FRED  L.  GIBSON, 

Attorneys  for  Defendant  in  Error. 
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